








CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA 


AT MILLEDGEVILLE, 


JUNE THERM, 1866. 


Present—JOSEPH H. LUMPKIN, Chief Justice. 
DAWSON A. WALKER, aca iats 
IVERSON L. HARRIS, - 


Lewis L. Ansort, plaintiff in error, vs. Txomas M. Dermort, 
defendant in error. 


{1.] Ignorance of fact is no cause for rescinding a contract. 

(2.] On the first of May, 1865, after General Johnston had surrendered the forces and ter- 
ritory under his command, and before that event became known in Atlanta, Dermott 
sold and conveyed to Abbott certain real estate in that city, receiving from him the 
agreed price, in treasury notes of the Confederate States, both parties being alike 
ignorant of the surrender. The currency became valueless very soon after news of the 
surrender was received: Held, That a court of equity will not rescind the contract 
and cancel the deed, at the instance of Dermott, the vendor. 


In Equity. In Fulton Superior Court. Motion to dis- 
solve injunction. Decided by Judge Warner. April Term, 
1866. 


In February, 1866, Dermott, the defendant in error, filed 
his bill in equity against Abbott, the plaintiff in error, ma- 
king, as subsequently amended, the following case: 

On the 18th or 19th of April, 1865, General Johnston sur- 
rendered to the Federal authorities the Confederate forces 
under his command, and all territory east of the Chatta- 
hoochee river. The city of Atlanta was thus, on the first of 
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May, within the military lines of the United States,.and s0 
remained; but the news of the surrender was suppressed as 
much as possible by the military authorities. General Sher- 
man had cut the railroads between Georgia and North Caro- 
lina, and communication between Atlanta and the scene of 
General Johnston’s operations was very much disturbed, if 
not broken up. Information of the surrender had, conse- 
quently, not reached Dermott, in Atlanta, on the first of 
May. Knowing nothing of it, he, on that day, conveyed to 
Abbott, by deed, a house and lot in the city, worth now 
$5,000 in United States currency, but for which he received 
no consideration of any value whatever, as he took in pay- 
ment for it $30,000 in treasury notes of the Confederate 
States, which, although he did not know it, were then, by 
reason of Johnston’s surrender, and the breaking up of the 
Confederate Government, uncurrent and absolutely worth- 
less. 

Being a dealer in groceries, he left Atlanta on the next 
day for Albany, Ga., to invest these notes in groceries, tray- 
eling by railway. When he reached Macon he heard, for the 
first time, of the surrender, and that Confederate notes were 
certainly uncurrent and worthless. Nevertlicless, he went 
on to Albany, but could buy nothing with them. He then 
hurried westward with all possible expedition as far as En- 
terprise, Miss., where he learned they could not be used east 
of the Mississippi river. Returning to Mobile, he sent 
$25,000 of them by an agent up Red river to be invested in 
something, if possible; but it turned out that the proceeds 
of $8,900 were only $16.10 in United States currency, 
while the expenses of the agent were $46.65. The agent 
returned to Dermott the remaining $21,000, all of which, 
except a few bills given away, he has still on hand. 

Soon after making the deed, he rented from Abbott the 
house and lot at $25.00 per month, giving therefor his obli- 
gation in writing. Afterwards, under a mistake of law, 
believing that this obligation bound him, he paid the rent 
for July and August. He was delayed in obtaining legal 
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advice and the needful information as to his rights, by the 
fact that Atlanta had been burned down, her people ban- 
ished, and her business suspended: so great were the con- 
fusion and uncertainty, that he was unable to look into his 
affairs and get the advice requisite to guide him. When he 
did obtain it, he tendered back to Abbott $30,000 in Con- 
federate States Treasury notes, (which tender he repeats and 
continues in his bill) and gave him notice that he no longer 
considered himself his tenant. 

Abbott, thereupon, instituted legal proceedings to expel 
him as a tenant holding over, and caused a distress warrant 
to issue for double rent. Dermott was compelled to give 
bond and security for the eventual condemnation money. 
Another distress warrant for double rent was issued, and 
the same is now in the hands of the Sheriff to be levied. 
On account of his poverty, Dermott is unable to give the 
large bonds required, and which he apprehends will be re- 
quired if distress warrants continue to issue. 

Averring that the Confederate notes received were of no 
value, yet he offers, should it be found otherwise, to account 
for them. 

The bill prays for an injunction against the distress war- 
rant in the Sheriffs hands, and against all other proceedings 
at law touching the matters in question, and for a decree 
that the deed, as well as the obligation to pay rent, be deliv- 
ered up to be canceled, and that defendant refund the money 
paid him for rent; or, that he be decreed to pay for the 
house and lot a fair and just price in good current funds. 

The injunction was granted; and the defendant answered 
the bill, and moved to dissolve it, upon the ground that the 
equity of the bill was sworn off. 

The Court overruled the motion; and that is the error 
alleged. 


D. F. Hammonp and Barnerr & Brecxtey, for plaintiff 
in error. 


Brown & Pops, for defendant. 
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Lupmpxin, C. J. 


It is admitted that all the allegations in the bill are met 
and fully answered; but the presiding Judge thought it 
best, nevertheless, to hold up the bill till the hearing, and 
this practice is allowable where the complainant was enti- 
tled to any relief in the case made. Butin the judgment 
of this Court he is not: in other words, we think there is no 
equity in the bill. 

What is the complainant’s case? Why, that on the first 
day of May, 1865, he and Abbott, both grocery merchants 
in the city of Atlanta, contracted for a house and lot in that 
city, Abbott paying him $80,000 in Confederate money, 
whereupon, he executed to Abbott a deed to said property, 
and continuing, nevertheless, to occupy the same under a 
contract of rent with the vendee. That at the time of the 
sale, neither Abbott nor himself knew that Gen. Johnston 
had, some days previously, surrendered his army to General 
Sherman, and, with it, all the territory east of the Chatahoo- 
chee river, thereby rendering the Confederate currency ut- 
terly valueless, and stopping its circulation, which, at the time 
of the trade, was selling at Atlanta at $200 for $1 in gold; 
that he hurried off immediately to South-western Geor- 
gia, hearing, for the first time, in Macon of the surrender of 
the Confederate forces; that from Albany he went to Mo- 
bile, from which place he dispatched an agent to proceed up 
the Red river, in order to exchange the bills for groceries, 
but all to 4ittle or no purpose—the agent not realizing 
enough to defray expenses. Finally, the money received in 
payment was tendered back to Abbott, and Dermott; upon 
professional advice, disaffirmed the contract, and by this 
bill seeks its rescission. 

And counsel for Dermott argues that the complainant hav- 
ing acted through a mistake of facts, to-wit, the surrender 
of Gen. Johnston’s army, he is entitled to a rescission; and 
he endeavors to analogize this case to the discharge of @ 
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contract in spurious bills, or the notes of an infant, or of a 
broken bank, where courts of equity have granted relief. 

In our view, this case stands upon different principles 
wholly. Like the contracts made throughout the country 
during the war, the parties bargained with each other in re- 
ference to Confederate currency. The house and lot which 
is the subject matter of this litigation, is valued by Dermott 
at $5,000 in'greenbacks, by Abbott at $2,500; and yet the 
latter paid the former $30,000. All contracts were specula- 
tive, pretty much; and the risk was the success of the Confed- 
eracy and the payment of its currency; and each party 
judged for himself as to the chances. Mr. Dermott seems 
to be equally tremulons as to the value of his house and 
lot in Atlanta as about the Confederate currency: hence, 
he is found soliciting Abbott to purchase it, giving 
him five days to consider his proposition. We will 
merely add that Mr. Dermott is found endeavoring to ex- 
change his money for produce, with a full knowledge that 
the Southern armies had been surrendered. He did not in- 
tend to act fraudulently, perhaps, but he supposed he might 
find in the West, especially the Trans-Mississippi, some, more 
confident than himself, who would still take the money. 

And why should General Johnston’s surrender be seized 
upon as the epoch, or event, which is to determine the va- 
lidity of contracts? It is only one act in the drama: all 
thoughtful men knew that the cause was hopeless before as 
well as after the surrender. The slide had commenced 
before: the surrender was the avalanche that prostra- 
ted everything before it. But we repeat, that all this was 
a matter of judgment and opinion, differing in each indi- 
vidual ‘according to his temperament—viz, whether he was 
more or less hopeful. 

But suppose that General Johnston’s surrender. was the 
hinge upon which this contract hung, is it a mistake of fact 
as to that event? Isit not clearly an ignorance of fact, which 
the Code declares, emphatically, shall not be sufficient to re- 
scind the contract, (section 2592)? And such was the doctrine 
of the law before the Code. 
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Set aside this contract, and who can foresee or predict the 
consequences of establishing such a precedent? Two men 
contract for a lot of cotton in New Lork, Liverpool, or else. 
where. By the last steamer, quotations stood so and so as to 
the market. Parties make their sales and purchases. By the 
arrival of the next packet, produce has either advanced or 
receded, and relief is sought from the ruinous speculation. 
So, as to all transactions of this kind, with regard to prices 
regulated by Confederate currency, men took the chances; 
and wherever they have executed their contracts without 
any imputation of fraud, let them stand. Any other rule 
would be ruinous. 


Had Abbott known of thesurrender and had not disclosed 
it to Dermott, and yet did or said nothing to mislead him, 


equity could have afforded no relief. How shall he be en- 
titled to the aid of equity, when Abbott was as ignorant as 
himself of the surrender ? 

We, therefore, overrule the interlocutory decree holding 
up the case for a hearing, not only because the answer fully 
denied all the facts in the bill upon which the complainant 
sought for relief, but for the broader reason that there is no 
equity in the bill. ‘ ; 

Judgment reversed. 





Cotumsus W. Hann, plaintiff in error, vs. James W. Arw- 
strona, defendant in error. 


. 

Emancipation is no defence to notes given for the purchase money of slaves sold in 

1860, with warranty ‘‘ that they are slaves for life.” The warrantor did not covenant 

against a future act of the government. He simply warranted that the slaves in ques- 

tion belonged to that class whose condition was, by the then law, one of bondage for 
life—not that this condition should continue as long as they should live. 


Complaint. In Sumter Superior Court. Tried before 
Judge Speer. April Term, 1866. 
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This action was by Armstrong against Hand, to recover 
the amount of two promissory notes covering the purchase 
money of the negroes embraced in the following instrument : 

“Received, January 9th, 1860, of O. W. Hand, forty- 
seven hundred and six 50-100 dollars, in fall payment for 
the purchase of the following named negroes: Richard, 
about 20 years of age, Tona, about 23, and Catharine, 
about 19 years of age. I warrant the title of the above 
named negroes, and that they are slaves for life. I, also, 
warrant them sound in body and mind: Provided said ne- 
groes, should they prove unsound, be returned within thirty 
days; otherwise, the warranty as to soundness is null and 
void. James ARMSTRONG.” 

It was in evidence that the hire of the negroes, from the 
day of sale until their emancipation, was worth about twelve 
hundred dollars. 

The Court charged the jury that the Dill of sale was an 
executed contract; that the warranty therein was a cove- 
nant that the status of the slaves, at its date, was, under the 
law, that of slaves for life, but not that such status would 
not be changed by the future action of the government ; 
and, that were it a covenant that such status should continue 
during the life of the slaves, the action of the government, 
in emancipating the slaves, had repealed it. 

To this charge the defendant excepted; and the verdict 
being against him for the whole sum claimed, he brought 
the case here for review. 


Hawkins for plaintiff in error. 

Coss’ & Jackson for defendant. 

WALKER, J. 

Is the emancipation of the slaves, by the act of Govern- 
ment, a breach of this covenant of warranty? To be able to 


answer this question properly, it is necessary to understand 
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what was the contract made by the parties. The evidence 
of their agreement is all in writing, and the construction of 
the contract, in such acase, is a question for the Oourt. Code 
2718. “It isa mere matter of law.” 1 7. 2.180; 2 Par. on 
Con.,4. The duty of the Court, in such a case, is to ascertain 
what is the meaning of the words the parties have used. 1 
Greenl. Hv. Sec. 277. “The cardinal rule of construction is to 
ascertain the intention of the parties.” Code 2719. “The 
terms of every written instrument are to be understood in 
their plain, ordinary, and popular sense.” 1! @reenl. Fo. 
278. 

This was a contract of sale ontime. Armstrong, in con- 
sideration of the two notes sued on, sold to Hand the three 
negroes described in the bill of sale. ‘“A sale is a transfer 
of the absolute title to property for a certain agreed price. 
It is acontract between two parties, one of whom acquires 
thereby a property in the thing sold, and the other parts 
with it for a valuable consideration. A sale takes place only 
when there is a transfer of the title to property for a price.” 
Sto. on Sales, 1. When the notes were given and the bill of 
sale delivered, the contract of sale was complete, and the 
title to the slaves was transferred absolutely to Hand. “It 
is certain that merely by the bargain the property in the 
goods may be altered. If one sell me his horse or any 
other thing for money, or other valuable consideration, and 
(first) the same thing is to be delivered to me at a day cer- 
tain, and by our agreement, a day is set for the payment of 
the money; or (lastly) I take the thing bought by agreement 
into my possession, when no money is paid, earnest given, 
or day set for the payment,—in all these cases there is a good 
bargain and sale of the thing to alter the property thereof.” 
Ch. ‘on Con., 374!; 1 Par. on Con., 440-1. So, in Woy’s 
Masims it is said: “If I sell my horse for money, I may 
keep him until Iam paid, but I can not have an action of 
debt until he is delivered; yet the property of the horse is, 
by the bargain, in the bargainor or buyer. And if the horse 
die in my stable between the bargain and the delivery, I 
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may have an action (that is for goods bargained and sold) 


- for my money, because, by the bargain, the property was in 


the buyer.” Jb. 374-5. ‘ Where two men, each owning a 
negro child, agreed to exchange, but the children being 
small, were left with their mothers till one died, it was held 
that, at the time of the bargain, there was a transfer of the 
property and risk, (though not of possession) and thenceforth 
the possession ot each was a bailment, and he who was in 
possession of the living child, would be liable to the action 
of the other for it, without any tender, or act on the part of 
the latter.” Jb. note (1) citing6 Dana 49. Pothier, Cont. of’ 
Sale, by Cushing, Secs. 308, 313, pp. 187, 195. 

When the sale was made, the notes given to Armstrong, 
and the bill of sale, accompanied by the possession of the 
negroes, to Hand, the contract, so far as Armstrong was 
concerned, was executed so as to vest the absolute title and 
property in Hand, and, in the language of the+authority, 
“there was a transfer of the property and risk” to him. 
Leonard vs. Boynton, 11 Ga. #. 112-13. Armstrong owned 
the negroes: they were, under the Constitution of the United 
States, under the Constitution of the State of Georgia, and 
the laws of both governments, recognized and protected as 
property—as slaves for life. Hehad the right, under the 
constitutions and the laws, to the custody of their persons, 
and the proceeds of their labor: they were his property— 
his chattels. He sells and conveys to Hand his absolute, 
indisputable title to this property; and the question is, 
what obligation did he assume by the warranty contained 
in his transfer? ‘All warranties, however expressed, are 
open to such construction from the surrounding circumstan- 
ces, and the general character of the transaction, and the 
established usage in similar cases, as will make the engage- 
ment of warranty conform to the intention and understand- 
ing of the parties: provided, however, that the words of 
warranty are neither extended nor contracted in their sig- 
nificance beyond their fair and rational meaning. For these 
words of warranty are usually subjected to a careful, if not 


























236 MILLEDGEVILLE, JUNE TERM, 1866. 


Hand vs. Armstrong. 





a precise and stringent, interpretation, as it is the fault of 
the buyer who asks for or receives a warranty, if it does 
not cover as much ground, and give him as effectual pro- 
tection, as he intended.” 1 Par.. on Con. 459. The lan- 
guage of this warranty is, “I warrant the title of the above 
named negroes, and that they are slaves for life.’ That 
“they are slaves for life.” In other words, that I sell you 
these negroes; the dite to thém, as slaves for life, is in me, 
and I transfer to you my title. Their status at the time of 
sale is that of slaves for life. No words implying a future 
state, or condition, are used; they are words applicable to 
the present time: they are not, they will or shall continue 
slaves for life. No such language is used, nor can the lan- 
guage used, by any fair and reasonable constryction, be 
made to apply to the future. It undoubtedly has reference 
to the present status of the negroes—their condition at the 
time of sale. We do not mean to say that a party cannot 
warrant against a future event; that he cannot warrant 
against the act of the government, even, and make himself 
liable on his covenant; indeed, the inclination of our minds 
is in favor of his ability thus to bind himself: but we do 
not think the parties understood this covenant, at the time 
it was made, as creating any such liability. It is the ordi- 
nary contract of asale of slaves on time, and the bill of 
sale such as is very commonin many portions of the State. 

We find, neither in the papers nor in any other portion of 
the evidence, anything to take this case out of the ordinary 
rules applicable to cases of bargain and sale. Here was a 
delivery of the chattel, a covenant that the condition of the 
property was that of slaves for life, a transfer of the title to 
the purchaser, and, by the law, the property passed to him. 
1 Par. on Con. 435--6, and note. There is no complaint that 
the purchaser, at the time he purchased, failed to get what 
he contracted for. When placed in possession, under the 
Covenant contained in this bill of sale, it is not disputed that 
the negroes then belonged to him, and that they were, under 
the law, slaves for life. But it is said, and admitted by the 
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warrantor to be true, that by the subsequent action of the 
Government the title of the purchaser has been divested, 
and the negroes set free. Upon whom must the loss occa- 
sioned by this action of the Government, in this case, fall? 
We think, most clearly, upon the party who owned the prop- 
erty to be affected, at the time of emancipation. 

It is argued, however, that it is wrong to compel Hand 
to pay Armstrong for these negroes, after they have been 
taken from him by the action of the Government. He pro- 
poses to pay hire for the time he had control of them, and 
insists that upon doing so, he should be discharged from fur- 
ther liability. Wesympathize with this party, as well as 
with all our citizens, who has thus lost his property without 
any fault on his part. We do not know any law, however, 
which makes it our duty to compel Armstrong to compen- 
sate him for his losses in this behalf. The negroes belonged to 
Hand, not to Armstrong, and why then should Armstrong 
make good the losses of Hand? It is said, because Arm- 
strong held a note on Hand, given for the purchase money 
of these negroes. This is no Jegal reason. Hand owned the 
negroes, and Armstrong was entitled to the price. If Hand 
had paid the notes, according to contract, there would have 
been no controversy; unless it be insisted that every one 
who has warranted the title to a negro, is liable to an action 
for breach of warranty. This Court has said in a case where 
a breach of warranty of soundness was insisted on as a de- 
fence to a note given for a negro, “that the damage to 
be recovered or deducted, (for there is no difference whether 
the damaged party sues or is sued) is the difference between,” 
&e. Hook vs. Stovall, Dunn & Co. 30 Ga. R. 420. We 
are not prepared to hold that every one who has at any 
time sold a negro and warranted the title, is liable to be 
sued for damages because of this action of the Government. 

[t is insisted that this covenant was intended to apply to 
the future condition of ,the slaves, or the words “ slaves for 
life’ would ‘not have been used. Wehave already stated 
that these words were used to describe the then present status 
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of the negroes; they were slaves for life in contradistine. 
tion to slaves for a shorter period of time. By the laws of 
some of the States, slaves were freed on arriving at certain 
ages; by the laws of others, free negroes, for crime, were 
sold into slavery for certain periods of time; and this cove- 
nant was introduced to guard against frauds in the sale of 
such negroes, and all others whose legal status was to be 
that of freedom at some future time; and it was to insure 
the covenantee in the possession of his property, as slaves 
for life, rather than as slaves for a shorter period. By 
reference to the case of Ponder vs. Cow, 26 Ga. 2. 485, the 
reason for this species of warranty will be seen, and doubt- 
less cases similar to that gave rise to this form of warranty. 
This view of the history of this warranty makes it very con- 
sistent with,the construction we giveit. Theseller warrants 
the title of the slave, and that he belongs to that class who 
are slaves for life, rather than to that of slaves for a term of 
years. 

From what has already been said, it will be seen that we 
approve the first and second charges given ; and these were 
sufficient to entitle the plaintiff in the Oourt below toa 
verdict for the amount due on the notes in controversy. 
This being so, perhaps it may be as well to express no opinion 
as to the correctness of the third charge.. The question em- 
braced in that charge is one, perhaps, of some difficulty ; and 
as its decision is not necessary in this case, we prefer to 
meet it when we can not avoid it. The decision we have 
made disposes finally of the case. 

Judgment affirmed. 
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Auyrep B. Covtrer, plaintiff in error, vs. Wm11am OC. Wrty, 
defendant in error. 


A was indebted to B by note, and was the holder of a note on C for nearly the same 
amount. He stipulated with B for twelve months indulgence, and turned over to him 
0's note as collateral security, taking B’s receipt therefor, expressing that the collate- 
ral note was to be delivered to A whenever the principal note was paid. A few days 
before the period of indulgence had expired, B put both notes in the hands of his at- 
torney for suit. The attorney sued on the principal note as ordered, but with the ma 
ker of the collateral note he entered into 2 contract to indulge him for twelve months 
at the price of forty dollars per month. On reporting this arrangement to his client, 
the latter disapproved of it: whereupon, the attorney advaneed to him the whole 
amount due on the principal note, less a collecting fee, and became, himself, the owner 
of the note. Afterwards, the client refunded to the attorney what he had advanced, 
and took the note back. All this time thé suit on it was still pending. Held— 

{1.] That B, the creditor, was bound tono diligence touching the collection of the collat- 
eral note ; and was not even authorized to put the same in suit. 

[2.] That he was not precluded by the foregoing facts from collecting the whole amount 
of the principal note, in the pending action. 


Complaint. In Floyd Superior Court. Tried before 
Judge Hammonp. January Term, 1862. 


This action was brought by Wyly against Coulter, upon a 
promissory note made by the latter for $1,750.00, payable 
to George P. Burnett, or bearer, dated April 1st, 1854, and 
due December 25th, 1855, bearing interest from date. 

The declaration was filed in office February 11th, 1857, 
the defendant having acknowledged service thereon on the 
10th of January preceding. 

The defendant pleaded (1) the general issue, and (2) that 
the plaintiff had, for a valuable consideration, contracted 
with him, on the 16th of January, 1856, not to sue upon 
said note within twelve months thereafter; and that having 
brought suit on the 10th of January, 1857, he ought not to 
have or maintain the same. The record, as sent up to the 
Supreme Court, contains no further plea; but the defence 
actually gone into at the trial brought before the jury the 
following facts : 

The plaintiff, being at the time the holder of this note, 
gave the defendant a receipt in these words: “ Received of 
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Alfred B. Coulter a note on M. W. Johnson, dated March 
4th, 1854, for $1,750.00, due 25th day of December, 1856, 
with interest from the first of January, 1855, as collateral 
security for a note I hold on said Coulter for $1,750.00, 
dated 1st day of April, 1854, and due 25th day of Decem- 
ber, 1855, with interest fromdate. Whenever the said Coul- 
ter’s note is paid, I am to deliver up to said Coulter, or his 
order, said note on Johnson. Interest on Johnson’s note 
payable annually. Said Coulter not to be pressed by suit 
for twelve months. January 16th, 1856. 








W. C. Wry.” 

And the defendant gave the plaintiff the following obliga- 
tion: ‘ Whereas, W. C. Wyly holds a note on me for 
$1,750.00, dated Ist day of April, 1854, and due 25th day 
of December, 1855, payable to Geo. P. Burnett, or bearer, 
with interest from date. Now, if I fail to pay said Wyly 
one thousand dollars on the first day of next April, on said 
note, then I bind and obligate myself to pay said Wyly five 
and one-half per cent. interest on said thousand dollars, 
from the 25th day of last December, in addition to seven per 
cent interest which said note draws, until said thousand 
dollars is paid, in consideration of his indulgence for said 
thousand dollars. Witness my hand and seal, this 16th Jan- 
ary, 1856. Said note not to be pressed by suit, in the event 
of the above payment, until the expiration of twelve months 
from its maturity. January 16th, 1856. 

Aurrep B. Covtrrr.” 

In or prior to January, 1857, the plaintiff placed both 
notes in the hands of W. T. Trammell, an Attorney at Law, 
for collection, agreeing to pay him for collecting the note 
on defendant, fifty dollars. He did not constitute him his 
attorney or agent for any purpose but to collect. He gave 
him no authority whatever, to make any arrangement with 
Johnson, the maker of the collateral note, for indulgence. 

Trammell, with a declaration already made out for suit 
on Johuson’s note, called on Johnson for payment; and the 
latter, not having the money, offered to give Trammell his 
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note for $500.00, to forbear suit on the former note for twelve 
months. Trammell, telling him that he had no authority to 
make any arrangement for indulgence, that it was an out- 
side transaction, and that plaintiff would not be bound by 
it, took the note offered ; and, as Johnson said he would not 
let the same run more than sixty days, but in that time 
would pay off the former note, he gave Johnson the follow- 
ing instrument: “Ihave this day taken M. W. Johnson’s 
note for $500.00, payable at twelve months. Now, if said 
Johnson, at any time before the expiration of twelve months 
from this date, pays a certain note of $1,750.00, dated March 
4th, 1854, and due 25th December, 1856, payable to A. B. 
Coulter, or order, with interest from 1st January, 1855, 
which I hold as collateral, he has the privilege of doing 
so by .paying forty dollars certain, and forty dollars per 
month for the time that elapses between this and the pay- 
ment of said note of $1,750.00, and take up the five hun- 
dred dollar note, this 10th January, 1857. 
W. T. TramMe.y.” 

A few days after making this arrangement with Johnson, 
Trammell reported it to the plaintiff, who disapproved of it, 
saying that all he wanted was the principle and interest of 
the note on defendant. Between three and four months 
later, Trammell paid to the plaintiff the principle and inter- 
est on said note, less fifty dollars, the agreed fee for col- 
lecting, and became the owner of the note. He remained 
the owner until the Spring of 1858, (about one year) when 
the plaintiff, after hearing that interrogatories addressed to 
himself had been sued out in this case, refunded to him the 
money and took the note back, and it remained his from that 
time. 

Upon being inquired of by defendant, in August, 1857, 
touching the arrangement with Johnson, Trammell told him 
he had taken Johnson’s note for $500.00, not to sue on the 
large note for twelve months; and to the extension of time 
the defendant made no objection. Trammell, at the same 


31 




















242 MILLEDGEVILLE, JUNE TERM, 1866. 


Coulter vs. Wyly. 








time, proposed if defendant would pay off his own note, to 
surrender to him both of Johnson’s. 

Upon the five hundred dollar note nothing was ever paid. 
It was put in suit, and being renewed by Johnson, the suit 
was dismissed. Nor was anything ever paid on Johnson’s 
large note. Both parties introduced evidence upon the 
question of his solvency at the time indulgence was granted 
him by Trammell, and whether he became insolvent after- 
wards ; but it is unnecessary to reproduce it here. 

The jury found for the plaintiff $91.87, with interest there- 
on from January Ist, 1855. 

Thereupon the plaintiff moved for a new trial upon the 
grounds: 

1, 2, 3,4. That the verdict was contrary to law, to evi- 
dence, to law and evidence, and decidedly and strongly 
against the weight of evidence. 

5. That the verdict was against the charge of the Court, 
in this: The Court charged the jury, if the plaintiff was 
the owner of the note, and disapproved the arrangement 
that ’his attorney, W. T. Trammell, made with Miles W. 
Johnson, he was not bound by it unless he afterwards ap- 
proved it, and was entitled to recover unless he had done 
something to injure the defendant ; and that if Johnson was 
insolvent at the time Trammell made the arrangement with 
him, and the money could not have been made out of him 
by suit at law, the defendant was not damaged by the ar- 
rangement, and the plaintiff was entitled to recover. 

The Court granted a new trial, and the defendant excepted 
to it as error. 





Axrn, for plaintiff in error. 


Unvrrwoop, for defendant. 


Harris, J. 


It was objected below that Wiley had violated his agree- 
ment with Coalter by commencing suit before the expiration 
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of the period of indulgence. A complete answer to this, is 
the fact that Coalter failed to pay on his note the $1000 
stipulated to be paid by him to Wiley on ist April 1856; 
that promise constituted the consideration of the agreement 
for indulgence, and Coalter failing to comply, liberated 
Wiley. 

The main question, however, in the case is, was Wiley bound 
to respond to Coalter for the amount of the note of Miles 
W. Johnson, which had been given by Coalter to Wiley as 
collateral security, Johnson, in the interval between the turn- 
ing over of his note and the suit against Coalter, having 
become insolvent ¢ 

If the note of Johnson had been turned over simply as 
collateral, Wiley would thereby have been invested with all 
the powers of Coalter over the paper ; and if, by want of dili- 
gence, a8 an omission to sue when by suit a judgment could 
have been made productive, no doubt is entertained but that, 
to the extent of the damages sustained in such case by Coal- 
ter, Wiley would have been liable to respond. But by ex- 
amining the receipt given by Wiley when taking Johnson’s 
note as collateral, we find this condition attached: ‘‘ When- 
ever the said Coalter’s note is paid, I (Wyley) am to deliver 
up to said Coalter or his order, said note on Johnson,” &c. 
No right of suit by Wiley is given by this receipt: on the 
contrary, by the strongest implication, there is a denial of 
this power. 

How it is possible for human ingenuity to reconcile, upon 
this contract, a power or right in Wily to sue Johnson’s . 
note, reduce it to judgment, file it then in office as a court 
paper, with the requisition that he should deliver up John- 
son’s note to him or order, upon the payment of his, Coalter’s, 
note, we are at a loss toconjecture. Wyly fhad no right to 
sue Johnson’s note, and having none, can not be answerable 
for any consequences which have resulted from its not being 
done. Whenever Coalter pays his note, then, and not till 
then, has he a right to the delivery of Johnson’s note. Coal- 
ter has never paid a cent on his note. Had Wyly sued 
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Johnson’s note, the note, when placed in judgment, becomes 
thereby a court paper, is placed on file, and is then beyond 
the reach or control of the plaintiff or his attorney. How 
could Wyly, after thus having sued Johnson’s note to judg- 
ment, and Coalter called on him and paid up his own note, 
“deliver up” to Coalter Johnson’s note? 

We can not but express surprise that a transaction in 
writing, so simple and capable of an easy and correct deci- 
sion by keeping the contract steadily in view, should have 
been tangled up with questions which do not belong to the 
case, and which, in themselves, furnish no legal or equitable 
defence. 

If Johnson became insolvent, and the debt due by him 
lost by suit not having been prosecuted on it, it is Coalter’s 
fault, and he should bear the entire lvuss. 

It is palpable, in scrutinizing the receipt, that Coalter, in 
seeking to get indulgence on his own note, sought also to 
get his indulgence for his friend Johnson. He must reap 
the harvest of his own sowing. 

We put entirely aside, in the view we have taken of this 
case, the negotiations of Mr. Trammel, the attorney of 
Wyly; they were disaftirmed by his principal; they were 
made known at the time to Coalter, and he made no com- 
plaint of them; he sustained no injury in any degree by 
them: moreover, the note of Johnson was restored back to 
Wyly to be held by him, and to be delivered up when 
Coalter paid his own note. It is sufficient to say that the 
agreement with Johnson to indulge him was not within the 
scope of the powers of an attorney at law; and not being 
either authorized or acquiesced in by Wyly, he can not, by 
any legal principle with which we are acquainted, be affect- 
ed by these negotiations, 

The verdict in this case is a flagrant violation of law and 
evidence, and we cheerfully affirm the grant of a new trial 
by the Judge below. 
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Dante, Suumarr, plaintiff in error, vs. Jesse C. Wiitrams, 
defendant in error. 


In 1857, the making of a partial payment upon a note, and entering it as a credit, did 
not establish a new point from which to,compute the time for bringing suit under the 
statute of limitations. 


Plea of the statute of limitation. In Wilkes Superior 
Court. Decided by Judge Rexsz. March Term, 1866. 


This was an action brought by Dariel Shumate against 
Jesse C. Williams, on a promissory note, dated the 27th of 
June, 1854, and payable one day after date, for $628.42. 
The following credits were endorsed on said note: 

Credits—$29.31, 18th April, 1856. 
$31.67, Ist February, 1857. 
$ 2.86, 20th March, 1861. 
$10.95, 2d February, 1863. 

The plaintiff offered in evidence said note with the credits 
thereon. 

The defendant objected to the note being read, on the 
ground that it was barred on its face by the statute of lim- 
itations. 

The plaintiff then tendered and offered to read the inter- 
rogatories of Mrs. Elizabeth L. Norman. Defendant ob- 
jected to them, as not taking the case out of the statute of 
limitations. The court overruled both objections, and ad- 
mitted the note and interrogatories in evidence, with the 
understanding that he would explain their legal effect to 
the jury. 

The following is the testimony of Mrs. Norman: She 
stated that she knew the parties; that she had seen the note 
and credits before, when the parties had settlements, and at 
other times; she saw the credit of February 2d, 1863, and 
February 1st, 1857; and that Jesse C. Williams, Daniel 
Shumate, and herself were present when the credit of Feb- 
ruary 2d, 1863, was made, and there were no objections 
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made, whatever, but both parties consented. She further 
says that the dates and amounts are correct, to the best of 
her knowledge. She saw the credit of April 18th, 1856, 
soon after it was put on the note, and prior to the 28th of 
June, 1860; and she saw the credit of February Ist, 1857, 
put on as stated in theforegoing answer. Shesays Williams 
was present when the amount of $31.67-100, was paid, the 
1st of February, 1857, and when the payment of $10.95-100 
was made, February 2d, 1863. She does not recollect the 
time when she first saw the credit of 18th of April, 1856, 
but according to the best of her recollection, it was soon 
after it was made; and that when the last credit was en- 
tered on the note, Williams had it in his hands, looked over 
the credits, and made no objection to any of them; but, on 
the contrary, admitted they were right. She cannot say 
whether the credits were all entered by plaintiff himself, 
but believes they are in his hand-writing. She repeats that 
she saw the credit of 1863 put on the note, and was present 
when the credit of 1857, was entered, but not paying par- 
ticular attention, is unable to answer whether the plain- 
tiff or defendant wrote the credit of 1857. She does not 
know whether the defendant wrote any of the credits. 

She is related to the plaintiff, and has resided in his family 
about twenty-three years. 

Upon hearing the testimony, the Judge charged the jury 
as follows: “The plaintiff in this case sues the defendant 
on a promissory note made 27th June, 1854, and due one 
day after date. The defendant relies solely on the ground, 
that the note is barred by the statute of limitations. To 
this plea of the statute the plaintiff replied, that certain 
credits entered on the note removed the bar of the statute. 
In relation to these credits, I charge you, if they are not in 
the hand-writing of the defendant, or some one authorized by 
him to enter them, (and the holder of the note cannot be 
the agent of the defendant for this purpose) then these 
credits do not remove the bar of the statute. Under the 
limitation law in force in this State when the credits were 
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made, if they were made by the holder of the note, even 
though by the knowledge and consent of the debtor, Wil- 
liams, they cannot prevent the statute bar, and are not to 
be taken as proof of a new promise, so as to save the note 
from being affected by the statute.” 

The jury found a verdict for the defendant. 

The plaintiff excepted to the charge of the Court, and 
says: 1. That the Court erred in charging the jury that 
if the credits on the note are not in the handwriting of the 
defendant, or of some one authorized by him to enter them, 
then these credits do not remove the bar of the statute. 

2. In charging the jury that the plaintiff, being holder of 
the note, could not be agent of the defendant in entering 
these credits. 

3. In denying that, if the credits were made by the hold- 
er, even with the knowledge and consent of the debtor, 
Williams, they could not remove the statutary bar. 


Samurt Barnett, for plaintiff in error. 
L. E. Brecxuey, for defendant in error. 
Lumpkin, ©. J. 


This action wascommenced after the note had been due 
more than six years; consequently, unless upheld by the 
credits, it could not withstand the defendant’s plea. 

Giving to the parol evidence full effect, it proves only that 
these credits are correct, that they represent payments actu- 
ally made, and were entered by the plaintiff in the presence 
of defendant, and with his consent. The question, then, is, 
did they prevent or avoid the bar of the statute? 

The plaintiffs counsel, in his argument before us, frankly 
admitted that this effect could not be claimed for the first 
credit, nor the last. Not for the first, because governed by 
the Act of 1854; nor for the last, because governed by the 
Code. He rested his whole case upon the larger of the two 
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intermediate credits, namely, that for $31.67, dated Feb. 
ruary Ist, 1857, passing over the smaller as not needed for 
his purpose, and, perhaps, as not quite so well supported by 
the parol evidence. 

7” The credit thus singled out as sufficient to hold in check 
the staute of limitations, was entered while the Act of 1856 
(Pamphlet p. 233) was in force, and before the note was 
barred upon its face. The 25th section of that Act is as fol- 
lows: “That in all cases of contracts for the payment of 
money, or other valuable thing, when the time within which 
suits are to be brought under the provisions of this Act, 
shall have expired, no promise to pay the money, or other 
valuable thing due upon such contract, or any part of it, 
shall be valid or binding upon the parties making it, unless 
the same shall be reduced to writing, and signed by the party 
making such promise, or by some person authorized by 
them.” By a previous section, (the 9th) the time for suing 
on promissory notes had been limited to six years, “and not 
after.” 

The counsel’s position is, that the Act requires, not all new 
promises to be reduced to writing and signed, but such only 
as are made after the debt is barred—after the legal liability 
to pay is gone, and a bare moral obligation remains. 

There is, confessedly, some ambiguity in the 25th section. 
Does it mean, broadly, that when six years have expired af- 
ter the maturity of a note, without suit thereon having been 
instituted, no promise to pay it, whatever, not verified by some 
writing duly signed, shall be treated as binding? Or does 
it mean, more restrictedly, that this is to be the consequence 
provided the promise was made after the expiration of the 
six years? 

We find it needless here to enter into any nice distinc- 
tions based on turns of expression or the collocation of words. 
The resources of mere verbal criticism, though often useful, 
may be neglected where there is broader and better light. 
Statutes in pari materia are to be construed together, as parts 
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of one system. The policy of meeting the Statute of Limi- 
tations with new promises not in writing and signed, re. 
ceived, throughout its whole extent, a legislative condemna- 
tion by the Act of 1854. This Act has been construed in 
Holland vs. Chaffin & Lane, 22 Ga. R. 348. It declares 
that “No promise, acknowledgment, or admission of a debt, 
made after the Statute of Limitations has commenced run- 
ning, shall be sufficient to revive the same, unless such prom- 
ise, acknowledgment, or admission shall be reduced to wri- 
ting, or some note or memorandum thereof made in writing, 
and subscribed by the person or persons making the same, 
or some other person thereunto by him lawfully authorized.” 
The Code, begun in 1859, finished and adopted in 1860, is 
equally explicit on the general subject, though it accepts the 
debtor’s own hand-writing as a substitute for signing, and, 
in harmony with this innovation, recognizes a credit entered 
by the debtor himself, or any other written acknowledgment 
of the existing liability, as equivalent to an express promise. 
See § 2876. Section 2875 is as follows: “A new promise, 
in order to renew a right of action already barred, or to con- 
stitute a point from which the limitation shall commence 
running on a right of action not yet barred, must be in wri- 
ting, either in the party’s own hand-writing, or subscribed 
by him or some one authorized by him.” 

Thus, shortly before and shortly after this doubtful Act of 
1856, we have a clear expression of the legislative will. 
Besides, this Act, itself, was a part of the statute law which 
the Commissioners were instructed to codify; and the pre- 
sumption is a fair one, that the Cede correctly renders the 
substance of all statutes then in force, except where modifi- 
cation plainly appears. It would be making a too limited 
use of this great book, to consult it only for the present 
state of the law, overlooking the fact, that while it intro- 
duces numerous changes, it is mainly a declaratory exposi* 
tion, in a concise and systematic form, of the body of laws, 
Common and Statute, which the codifiers found already 
established. One of its prime objects was to clear up 
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obscurities and resolve doubts. It speaks to us of the past, ag 
well as of the present and future; not, it is true, in the 
same imperative voice, but with that mitigated authority 
which belongs to legislative interpretation, led and directed, 
in this instance, by the professional ability, both of the codi- 
fiers themselves and of the committee of lawyers who, 
after serutinizing their work, approved it and recommended 
its adoption. 

We have seen that neither in the Act of 1854 nor in the 
Code, is there, touching new promises, any distinction found- 
ed, merely, on their dates relatively to the bar of the origi- 
nal debt. For certain purposes, such a distinction has, 
formerly, sometimes been recognized by the courts. It has 
been made to control points of pleading, and the implied 
authority of one of several joint debtors to bind his asso- 
ciates. These instances fall under the law of pleading and 
of agency. But has any decision or any statute ever called 
fora more solemn act to constitute a valid new prouise, or 
higher evidence to prove it, because the date of the alleged 
promise was subsequent to the bar of the original debt—that 
is, more recent than it would have been, had the transaction 
occurred before the bar attached? The dangers that attend 
parol testimony constitute the chief reason for requiring 
private contracts, of any kind, to be manifested by writing. 
These dangers are three : misapprehension, misrepresentation, 
and forgetfulness. The witness may have failed, at first, to 
understand the facts fully and correctly; he may pervert 
them, now, by perjury ; or he may be unable to recite them 
all with strict accuracy, by reason of a faded memory. To 
withdraw from these perils recent transactions only, leaving 
remote ones of precisely the same class exposed to them 
still, would bea wild freak in legislation. If a witness is 
cut off from establishing a new promise, made but a single 
day before the suit was brought, why should he, by the 
same law, be trusted to set up one made five years earlier? 
Surely, his past perceptions—his apprehension of what he 
had seen and heard—would not be aided by the lapse of 
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time; his memory, however retentive, would not be less apt 
to miscarry; nor his conscience, if inclined to perjury, be 
more likely to adhere to truth. On the contrary, the sound- 
est fruits, both of memory and veracity, dre those gathered 
early. Asa general rule, witnesses are best able to speak 
the truth immediately after the occurrence; and they know 
that if they deviate from it wilfully, detection and exposure 
are more imminent. This knowledge is some restraint on 
mendacity. 

From these considerations it appears, that the chief reason 
which must have moved the Legislature to pass the 25th 
section of the Act of 1856, is not confined to new promises 
made subsequently to the bar of the statute, but that it ex- 
tends, not only with equal but with augmented force, to 
antecedent ones. This shows what the section ought to 
mean, and, therefore, tends to show what it does mean. So 
suggestive is it, that upon this ground alone, the letter being 
ambiguous, we might give the section the more comprehen- 
sive reading contended for by the defendant. It is no new 
thing for Courts to go even farther than this. They habitu- 
ally follow the reason and spirit of remedial statutes till 
they overtake and destroy the real mischief which the Legis- 
lature designed to suppress. in so doing, they often pass 
quite beyond the express letter of a statute, even when well 
defined. Hxecutors of Henderson vs. Alewander, 2 Kelly 81 ; 
Booth vs. Williams, id 252 ; Howard vs. The Central Bank, 
3 Kelly 380 ; Ragland vs. The Justices, 10 Ga. f. 71. 

It is worthy of notice that the Act of 1856 was, itself, a 
codification, and that, too, not alone of the law establishing 
bars to actions, but of that, likewise, regulating the means 
of avoidance ;—not of the rules only, but also of the excep- 
tions. In such a codification, so extensive, thorough, and 
minute, why did the Legislature omit to mention the effect 
of credits, part payments, verbal acknowledgements, &c., but 
because it intended to prescribe one simple, uniform rule for 
all new promises, namely, that they should, after the origi- 
nal debt was barred, have no force unless manifested by 
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some writing duly signed? Thus understood, the Act is 
complete, embracing not merely a part, but the whole law 
of new promises, as related to the subject of limitations. 
Thus understood, it re-enacts, substantially, the Act of 1854, 

It is not enough, however,’ for the plaintiff to show that 
the Act of 1854 was not re-enacted: he must go further, 
and show that it was repealed. His counsel, seeing this, 
insisted ‘that the Act of 1856, through the 25th section, 
repealed it by implication, and through the 41st section, 
repealed it expressly. 

After what has already been said on the 25th section to 
prove that its provisions are the same as those of the prior 
Act, it would be idle to discuss the question of repeal at 
length. The kind of conflict which must exist to work a 
repeal by implication is surely not found here. See Girardy 
vs. Dougherty, 18 Ga. R., 262; Hrwin vs. Moore, 15 Ga. £.,, 
365-6, 371-2. 

The words relied upon as an express repeal are as follows: 
“That all acts and parts of acts limiting the time within 
which suits are to be brought * * * * and also all 
other acts or parts of acts, conflicting with the provisions of 
this, be and the same are hereby repealed.” 

Is the Act of 1854 an act “limiting the time within which 
suits are to be brought?” Such is not its title; and if it 
were, would not the act be unconstitutional because of the 
misnomer. It mentions no action, and no time for bringing 
an action, but is simply an amendment to the law of evi- 
dence as related to new promises. Would such an act be 
suspended by our late laws suspending the “ Statute of Limi- 
tations?” Ifso,al/ new promises made dnring several years 
past, may be erforced. The Act of 1856, itself, is, by its 
caption, something more than an Act limiting the time - 
within which suits are to be brought; it is “for other pur- 
poses,” also, under which terms the subject of evidence, or 
any thing else might be embraced. 

The Attachment Act of 1856 declared “That all Acts and 
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parts of Acts upon the subject of attachments and garnish- 
ments, be, and the same are hereby repealed ;” and yet it 
was held that a prior Act exempting wages from garnish- 
ment was left in full force. Carker vs. Mathews, 25 Ga. 
R., 571; Russell vs. Arnold, id., 625. 

Judgment affirmed. 





Joun C. Boyn, plaintiff in error vs. Permeria Grass and J. 
Frank Guass, defendants in error. 


[1.] The Probate Court of Chambers county, Alabama, appointed a guardian of the 
persons of two infants, residing at the time in the State of Georgia: Ze/d, That such 
appointment is void, because the court had no jurisdiction of the infants’ persons. 

[2.] An executor of a will, as such, is not entitled to the custody of the minor children 
of his testator. 

(3.] When infants are brought before a habeas corpus court, the court will exercise its 
discretion as to their custody; and unless such discretion has been flagrantly abused, 
a reviewing court will not interfere. 


Habeas Corpus. Decided by Judge Worrmi. At Cham- 
bers. November 1862. 


Boyd sued out this writ against Permelia Glass and J. 


' Frank Glass, to obtain the custody of two minors, Frank- 


lin and Permelia Boyd, children of John Boyd, deceased. 
At the hearing it was admitted that John Boyd, the father, 
of Chambers county,’Alabama, married Miss Margaret Glass, 
of Harris county, Georgia, daughter of Permelia Glass, and 
took her to his home in Chambers county, Alabama. They 
lived agreeably together until April, 1851, when he died, 
having made the will hereafter mentioned, and having by 
his last wife two children, the minors now in controversy, 
aged, one about four, and the other about six years. That 
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after his death his widow remained at his residence in Cham- 
bers county, Alabama, until December, 1861, when, on ac- 
count of some disagreement between her and the family, she 
took three negroes, some other property, and all her furni- 
ture, and came to her mother’s house, in Harris county, Geor- 
gia, where she permanently resided until she died, about two 
months ago ;—the children being with her all the time from 
the death of her husband to the time of her own death. The 
children being then at the house of their grand-mother, Per. 
melia Glass, have remained there, and are now in the custody 
of her and the other defendant in this case. That Permelia 
Glass is now about sixty-four years of age, a woman of good 
sense, a respectable lady, and would be likely to be kind to 
the children; that she was in possession of enough property 
to live comfortably, but had but little property—not wealthy. 
That she had applied to the Ordinary of Harris county for let- 
ters of guardianship of the children ; that their property in 
Harris was worth between six and seven thousand dollars; 
that they also had a large amount in the hands of John C. 
Boyd, in Chambers county, Alabama, as their guardian and 
the executor of their father’s will; that the entire estate of 
their father is worth some ninety or one hundred thousand 
dollars; and that the property given to their mother ‘vas, the 
most of it, now in the hands of John C. Boyd, in Chambers 
county, Alabama. 

Col. Ramsay stated (and his statements were allowed as 
evidence) that he was well acquainted with Mrs. Glass; that . 
her circumstances were comfortable; that she was a woman 
of fine sense, and quite intelligent ; that no one could raise the 
children better; that her sons were moral, temperate and in- 
telligent men; that her daughters were modest, chaste, and 
highly respectable; that though the family were not rich, he 
did not know one more respectable; that he knew old Mr. 
Glass in his lifetime, and that he was an excellent citizen; that 
Mrs. Glass was warmly attached to thechildren ; and that she 
was @ strict Presbyterian, and he knew she would raise the 
children properly. 
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The plaintiff introduced Solon Beale, of Chambers county, 
Alabama, who testified that he was well acquainted with 
John OC. Boyd, the plaintiff, and knew him to be a man worth 
about $25,000,—about twenty-eight or thirty years of age, 
a member of the Baptist Church, a kind, agreeable, clever 
man. Also, that he knew his wife, who was a good tempered 
woman—had three children, one of them about six years of 
age; that she was a highly respectable lady, and a member 
of the Baptist Church. That John Boyd, deceased, left ten 
children by his first wife, all of them but one living in Cham- 
bers and Tallapoosa counties, Alabama, and all married but 
three; that one of them, about nine years old, lived with 
John O. Boyd. 

The plaintiff introduced the affidavit of two other citizens 
of Chambers county, Alabama, certified by the Judge of Pro- 
bate to be credible witnesses, who testified that they were 
well acquainted with the plaintiff, and regarded him as a dis- 
creet man and of sound judgment,—one well qualified to raise 
these minors, his halt brother and sister, and consequently a 
suitable person to become their guardian. 

He also introduced a transcript from the Probate Court of 
Chambers county, Alabama, showing that he had given bond 
and security for the guardianship of the persons and prop- 
erty of each of these minors, and that on the 18th of Octo- 
ber, 1862, the letters of guardianship were granted to him. 
Also, a transcript from-the same Court giving a copy of the 
will of John Boyd, the father, by which it appeared that he 
bequeathed to his wife three slaves for her life, with remain- 
der to these children, and, with some other unimportant lega- 
cies, gave the residue to his wife, these two children, and the 
ten children by a former wife, appointing his wife testamen- 
tary guardian of her children, without bond, during her 
widowhood; also, appointing the plaintiff his executor. 

The Court, after hearing argument, ordered the writ dis- 
missed at the plaintifi’s cost, and that the children remain 
with defendants; and the plaintiff excepted. 

Beravune, for plaintiff in error. , 

Ramszy, for defendants. 
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WALKER, J. 


This writ of Aabeas corpus was sued out by the paternal 
half brother, to recover possession of two children from the 
custody of their maternal grand-mother. The petitioner 
rests his claim, as we understand, on three grounds; first, 
that he was appointed by the Probate Court of Chambers 
county, Alabama, guardian of their persons and property; 
second, that he was appointed, by the father of the children, 
executor of his will, and as such, on the death of their mother, 
the testamentary guardian, he would be entitled to the cus- 
tody of the children; third, that he is one of the next of kin. 
The court below refused his application, and that decision is 
brought up for review. 

[1.] If a Court have jurisdiction of a question, and acts 
upon it, that action, until set aside, is conclusive. But the 
question of jurisdiction is always open to investigation ; and 
if upon such investigation it be found that the court had no 
jurisdiction of the person, or subject matter, then all pro- 
ceedings had are nullities. In the leading case of Towns 
Gov. vs. Springer, 9 Ga. &., 130, this Court decides that “a 
judgment rendered by a Court without jurisdiction, is a 
mere nullity, and may beso held wherever and whenever 
and in whatever way it is sought to be used as a valid 
judgment.” In delivering the opinion, the Court says, p. 
132, “it” (the judgment then in question) “is a nullity, 
because the Court which rendered it had no jurisdiction over 
the sheriff upon a rule founded on an execution returnable 
to the Inferior Court. If a nullity, it is available, to the 
party procuring it, for no purpose. The assailability of a 
judgment of a Court of competent jurisdiction is one thing— 
of a judgment of a Court not having jurisdiction, for want of 
jurisdiction, is a very different thing. In the latter case, the 
judgment may be impeached wherever and whenever it is 
sought to be used as a valid judgment, no matter in what way 
it is proposed to be used. To makea judgment im personam 
valid, the Court which renders it must have jurisdiction 
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of the subject matter, and of the person against whom 
it is rendered.” Again, in Lessee of Wright vs. Griffith, 
18 Ga. f., 176, the Court says: “A judgment of the 
Court of Ordinary granting administration, may be im- 
peached by extraneous evidence showing the case to have 
been such that the Court had no power to grant the adminis- 
tration.” In Grier vs. McLendon, 7 Ga. f., 364, a case 
in its facts very similar to the one at bar, Judge War- 
ner, delivering the opinion of the Court, says: “In order 
to have given the Court of Ordinary of Troup county 
jurisdiction to appoint a guardian for Susan McLendon, she 
must either have been within the limits of the county, at the 
time of the appointment, or had property within the limits 
of the county. Ifshe resided in the State of Alabama at the 
time of the appointment of the guardian for her by the Oourt 
of Ordinary of Troup, and had no property situated within 
the limits of the county, then the Court had no jurisdiction, 
either to appoint a guardian for her person or her property. 
Although she may have resided in Alabama at the time of 
the appointment of the guardian, yet, if she had property in 
the county of Troup, the Court of Ordinary of that county 
had jurisdiction to appoint a guardian to manage and con- 
trol such property.” Iam not aware that this doctrine has 
been questioned in any subsequent case. The same princi- 
ple is maintained in Buchanan vs. Rucker, 1 Camb. B., 63 ; 
2 Sm. L. C., 449. Vattel, Z. V., Book IT, ch. 7, sec. 84, says: 
“It belongs to the domestic Judge to nominate tutors and 
guardians for minors and idots.” See also Sto. on Conf. of 
L., sec. 540, and note (2) to sec. 497. Our statute, Cobb’s IV. 
D., 286, says: “ Letters of guardianship shall only be grant- 
ed by the Court of Ordinary of the county where the minor 
or ward resided at the time application for letters of guar- 
dianship is made, if said minor or ward reside in this State.” 


Code, sec. 1757, contains a similar provision. | 
In the case at bar the mother of the children was, by 


their father’s will, appointed guardian of these children, 
and lived with them at the residence of her late husband 
33 
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until about a year preceding the trial, when they removed 
to Harris county. This made that the county of the minors 
residence, as decided in Darden vs. Wyatt, 15 @a. 414. They 
resided in Harris county at the time of the death of their 
mother, some two months before the trial, and continued to 
reside there up to the time of suing out the habeas corpus, 
The Court of Probate of Chambers county, Alabama, then, 
on the 18th day of October, 1862, when it granted letters of 
guardianship of the persons of these minors, had no juris- 
diction, and consequently, said letters being a nullity, the 
plaintiff can take nothing thereby. 

[2.] No authority was produced, nor do we know of any, 
which gives to an executor, as such, a right to the custody 
of the minor children of his testator. We think such is not 
the law. 

[3.] Section 3925 of the Code authorizes the Court, on 
hearing all the facts, to exercise its discretion as to whose 
custody a child shall be given. This was the law previous 
ly.—Jn re Mitchell, R. M. Chariton, Rep. 489. In a case of 
this sort, “it must be a flagrant abuse of that discretion, 
which will authorize a reviewing Court to interfere.” Zind- 
say vs. Lindsay, 14 Ga. &. 657. In this case we find no 
flagrant abuse of discretion by the Court below; indeed, 
we rather think, under the facts and circumstances, the de 
cision was right; at any rate, there was no such abuse of 
discretion as to require the interference of this Court. We 
are satisfied the children will be well cared for by their 
grand-mother, and their interests, probably, quite as well 
protected as if they had been delivered over to the custody 
of the plaintiff. 
Judgment affirmed. 
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Jesse Pierce, plaintiff in error, vs. Joun D. Hioxs, defend- 
ant in error. 


The keeper of a tippling house has a right to defend himeelf against a dangerous assault 
made upon him therein by a person who has drunk there to intoxication, although 
such a house be not what is termed in law a man’s castle, 


Trespass. In Wilkinson Superior Court. Tried before 
Judge Aveustus Rersr. April Term, 1866. 


The action was by the plaintiff in error against the de- 
fendant, for a battery. Thecase made by the evidence was 
substantially as follows : 

In January 1860, the defendant kept a retail liquor shop 
in the town of Irwinton. The plaintiff had been drinking 
there one day, and late in the afternoon, being drunk, got 
into a quarrel in the shop, with a Dr. Hudson. He cursed, 
was noisy, and had a small knife open in his hand. The de- 
fendant, saying it was his duty to keep order in his house, 
spoke to the plaintiff kindly, and told him he must stop his 
fuss or leave the house. The plaintiff refused to go ont, 
anda by-stander, taking hold of him, pulled him out, and tried 
to keep him from going back. He would and did return, 
however, and with his knife drawn and raised in his hand, 
advanced towards defendant, in the house, threatening to 
cut him. When he was just inside of the door, and still 
advancing, defendant struck him with a stick, giving him a 
severe injury over the eye, and knocking him down, or, at 
least, making him stagger back. Defendant was sober, and 
was larger and more powerful than the plaintiff. 

One witness stated, that as the plaintiff was taken out 
and was near the door, the witness saw a stick raised, and 
the plaintiff was stricken “by some person” (the witness, 
on account of the crowd, could not see who) two or three 
licks on the back of the head. Of four other witnesses who 
saw the difficulty, including the person who took the plain- 
tiff out, none testified that he was stricken while going out 
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of the house, or on the back of the head. They all stated 
that the striking occurred after he had turned upon the de. 
fendant in the house; and one of them said the defendant 
retreated slightly before he struck the blow. 

The plaintiff requested the Court to charge the jury, that 
if the plaintiff was made drunk with liquor drank at de 
fendant’s shop, greater caution and more forbearance on the 
part of defendant towards him, should be required to justify 
an assault or injury. The Court refused so to charge. 

The jury found for defendant generally, and the plantiff 
moved for a new trial on several grounds: 

1, 2, 3. Because the verdict was contrary to evidence, to 
law, and to law and evidence.. 

4. Because the Court refused to charge as requested. 

5. Because the Court charged that the dwelling house and 
business house of every citizen was his castle; that no per- 
son, after leaving such house upon request, or being, after 
request to leave, ejected, had any right to re-enter unless 
armed with legal authority, and he does so at his own risk; 
and that if defendant’s house was a licensed grocery, the law 
put him upon the same footing with other citizens in eon- 
trolling his house. 

The Court refused a new trial, and the plaintiff excepted. 








Cumming, DeGrarrenrem, and Moxrruy, for plaintiff in 
error. 


Rivers, Powers, and Carswet, for defendant. 
Harris, J. 


It is related in a biographical sketch of the celebrated 
Lord Ellenborough—when simply Mr. Law—that during 
the trial of Warren Hastings, Mr. Sheridan, one of the 
managers conducting the impeachment, in the fervor of his 
speech, said: “That the treasures of the Tenana of the Be- 
gum was an offering laid by the hand of piety upon the 
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altar of the saint.” Mr. Law, in a sarcastic tone, inquired 
“How the Begum could be considered a saint, and how the 
camels, the better part of her treasures were to be laid on 
an altar.” Mr. Sheridan replied, “That it was the first 
time in his life that he had ever heard of special pleading 
on a metaphor, or a bill of indictment against a trope.” 

Has not our brother De Graffenreid—whose chief ground 
of complaint against the charge of Judge Reese, is, that he 
submitted to the jury as law that defendant’s shop was “ his 
castle,” and as such its inviolability—done precisely what 
the distinguished lawyer mentioned did,—make war on a 
metaphor ? 

I am fully sensible how very difficult it is for a gentleman 
of refined literary cultivation, by any effort of the will, to 
bring his senses into such subjection to an abstraction, an 
ideality, so as to regard a shop redolent with the perfume of 
corn whisky—guo semel est imbuta recens servabit odorem 
“casa”din—as aroyal or baronial castle—a fortress, like the 
proud keep of Winsor, rising in the majesty of proportion, 
and girt with the double belt of its kindred and coeval tow- 
ers—an awful structure, defended by power, and overseeing 
and guarding a subjected land. 

He must strip this shop of its accessories, and learn to con- 
template it not in the concrete. 

How, otherwise, could the patriot scholar glow with enthu- 
siasm when he listened to the vehement and boldly figura- 
tive illustration, by Lord Chatham, of that undoubted maxim 
ofthe English law, “That every man’s house is his castle’— 
“The poorest man may in his cottage bid defiance to all 
the forces of the crown. It may be frail—its roof may 
shake—the wind may blow through it—the storm may en- 
ter, but the king of England cannot enter! All his force 
dares not cross the threshold of the ruined tenement.” 

Can a principle be less law because it is enunciated in such 
splendid declamation ? 

It enforces, not in the stolid and jejune style of many of 
the venerated common law writers, (worthy of immortality 
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in a Dunciad) but in burning eloquence, the sacredness and 
inviolability of home—the uncontrollable dominion of the 
tenant of the cabin, alike with that of the lord of the castle. 

We will not elaborate this idea further. 

The record furnishes us with the testimony of an uncon- 
tradicted witness, who says, that after plaintiff had been 
mildly rebuked by defendant for his disordly conduct, plain- 
tiff arose very much offended, cursing and threatening, and 
advanced with a small drawn knife upon defendant, as if in- 
tending to cut him. Defendant gaveback. In such a case, 
is there any principle of law which required the defendant 
to flee from his own house—to wait until the plaintiff had 
struck with his knife, before attempting to disable him? We 
think not. Even on the public square, or in the street, the 
defendant would have been justified, under the provisions of 
our penal code, in doing what he did. 

The defendant, moreover, was bound by the requirements 
of statute to keep an orderly shop, and was liable to prose- 
cution for a failure. 

Does not this requirement sanction the use of all means 
that are proper, and not excessive, to accomplish so salutary 
an end ? 

The plaintiff, upon the testimeny in the case, was not en- 
titled to damages. 

Let the judgment be aftirmed. 





Joun W. Parker, plaintiff in error, vs. Tar Stare or GEorci, 
defendant in error. 


{1.] A juror answering “that he was not satisfied that he was impartial—that he had 
partiality in his mind,” but explaining ‘‘ that he did not personally know the prisoner, 
or the facts of the case, and had no prejudice against him as an individual, but in all 
such cases, because of the offence, he was prejudiced,” is not incompetent. 

{2.] In charging the jury on the subject of confessions, the law applicable to hope as 

well as to fear, ought to be stated, if the evidence calls for it. 
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[3.] The Judge ought not, in any case, to say to the jury ‘the defendant is gnilty and 
you ought to find him so,” even though it be not stated absolutely, but conditionally 
upon the existence of certain facts, and the finding of those facts be referred exclu- 
gively to the jury. 

[4.] The verdict in the present case was right, upon the evidence, and the errors of the 
court were not such as to call for a new trial. 


Indictment for Simple Larceny. Tried before Judge 
Warner. In DeKalb Superior Court. April Term, 1866. 


The answer of one of the jurors to the question, whether 
his mind was perfectly impartial, was, “that he was not sat- 
isfied that he was perfectly impartial—that he had partiality 
in his mind.” In reply to interregatories put by the court, 
he stated, ‘“ that he did not personally know the prisoner, or 
the facts of the case, and had no prejudice against him as 
an individual; but in all such cases, because of the offence, 
he was prejudiced.” The court decided him to be compe- 
tent, and he was challenged by the prisoner peremptorily. 

The subject of the alleged larceny was a mule. There 
could be no doubt, under the evidence, that the mule was 
stolen, and the only question was, who was the thief. The 
defendant relied upon an alibi, and the evidence he intro- 
duced gave some degree of countenance to that defence, but 
was far from being conclusive. On the other hand, one wit- 
ness introduced by the State, testified that next morning 
after the mule was stolen at night, the defendant was seen 
riding it; and another testified, that on the same day, de- 
fendant had the mule sold in Atlanta at auction, and re- 
ceived the proceeds, calling himself then by the name of 
J. Wilson. Neither of these witnesses had ever seen him 
before; but they testified that they had no doubt of his 
identity. It was also in evidence, that defendant was ar- 
rested, carried to Atlanta, and there gave his note to Mr. 
Thrasher, the person who had bought the mule at auction, 
and who had to surrender it to the owner, for $141.00—the 
defendant’s father signing the note with him as security. 
The prosecutor (the owner of the mule) testified that he told 
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the defendant not to give this note unless he was guilty, 
as it would go to convict him. 

The defendant proved by his father that Thrasher told 
him, defendant, he had better give his note with witness as 
security, as there were three men in Atlanta that would 
swear that he was the man that sold the mule, and unless he 
gave the note he would be put in ropes. Also, that the 
prosecutor told the witness that if the defendant was identi- 
fied in Atlanta, he had then best give his note, as it would 
keep him out of jail. 

The State, in rebuttal, proved by one who assisted in the 
arrest, that defendant proffered to give his note before they 
took the cars for Atlanta; that Thrasher told him that if he 
was clear of it, he would hang higher than Haman before he 
would do it, to which defendant replied that he was inno- 
cent. This witness testified, also, that defendant had no trial 
in Atlanta, but was turned loose when he gave the note. 

The Court charged the jury, in substance, as follows; 

“The defendant is indicted for the offence of simple larce- 
ny, in stealing a bay horse mule from the prosecutor on the 
19th of February 1866. Does the evidence show that a mule 
was stolen from the prosecutor as alleged in the indictment, 
in this county? Does the evidence show to your satisfac- 
tion that the defendant was afterwards seen in the possession 
of the mule, riding him? Does the evidence establish that 
the defendant rode the mule to Atlanta, and had him sold 
at auction there, as his property, and received pay for him? 
Are you satisfied, from the evidence before you, that the 
defendant voluntarily gave his note for the amount for which 
the mule sold? If he was induced to give his note by threats 
or coercive means used for that purpose, the act is not bind- 
ing upon him in law; butif he voluntarily gave his note for the 
amount for which the mule sold, then he is bound in law by 
his act. If you should believe, from the evidence, that he did 
these things, then, under the law, he is guilty, and you 
ought to find him so. 

Whether these facts have or have not been established by 
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the evidence, the Court expresses no opinion, but leaves it 
exclusively to your consideration and judgment. 

The defence set up here is, that the defendant was at home 
at the time these transactions are alleged to have taken place, 
and that he is not the man alleged to have stolen the mule 
which was sold at Atlanta. If you shall believe, from the 
evidence, that the defendant was at home at the time the | 
mule is alleged to have beenstolen, and sold in Atlanta, and 
was not the man who stole and sold the mule, then you 
ought to find him not guilty ; for it is not the object of the 
law to punish the innocent but the guilty.” * * * 

The defendant, after the verdict of guilty was returned, 
moved for a new trial on several grounds :— 

1. Because the Court erred in deciding the juror to be 
competent. 

2. (Abandoned in the argument.) 

8. Because the Court erred in charging the jury as above 
set forth. 

4, Because the Court erred in charging no further upon. 
the subject of confessions ; and in failing to charge “ that 
confessions of guilt should be received with great caution,” 
and “that confessions induced by another by the slightest 
hope of benefit, or the remotest fear of injury, should not be 
considered” —the attention of the Court to these propositions, 
having been called by counsel in arguing the case to the 
jury. 

5. Because the verdict of the jury was contrary to the 
evidence. | 

The Court overruled the motion; and this is complained 
of as error. 


Canpier and Barnerr & Bixoxxey, for plaintiff in error. 
Brown, representing Hutsxy Sol. Gen. for The State. 
Lupmrxin, C. J. 


The defendant was convicted of simple larceny, for stealing 
34 
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a mule in the county of DeKalb, from a man by the 
name of Bailey. He took the mule to Atlanta, the day 
after he was stolen, and there had him sold at auction. 

On the trial, when empanneling the jury, the statutory 
question was propounded to one James C. Thurman,—that is, 
whether his mind was perfectly impartial between the State 
and the prisoner? He answered that he was not satisfied 
that he was,—adding, that he had partiality inhis mind. In 
reply to questions put by the Court, he stated that he did 
not personally know the prisoner, or the facts of the case, 
and had no prejudice against the prisoner as an individual, 
but in all cases, because of the offence, he was prejudiced. 
The Court decided him to be competent, and he was chal- 
lenged by the prisoner peremptorily. 

Now, the only question is, does the prejudice referred to 
in the law apply to the person of the accused, or to the of: 
fence for which he stands indicted? We think the former: 
otherwise, all good men would be disqualified to sit as jurors 
in all criminal cases. For, if they feel as they should do, 
they should desire the suppression of crime, and this desire 
will be in proportion to the aggravation and frequency of 
the offence. This feeling may serve to stimulate their zeal 
to bring delinquents to punishment. But it does not follow, 
by any means, that it will so warp their judgment as to 
render them incapable of doing justice to the parties, ac- 
cording to the law and the evidence of the case. 

After the evidence was closed, the Court charged the 
jury in substance as follows: “The defendant is indic- 
ted for the offence of simple larceny, in stealing a bay horse 
mule from the prosecutor on the 19th of February; 1866. 
Does the evidence show that a mule was stolen from the 
prosecutor, as alleged in the indictment; that the defendant 
was afterwards seen in the possession of the mule, riding 
him ; that he carried him to Atlanta, and there had him sold 
at auction as his property, and received pay for him. Are 
you satisfied, from the proof before you, that the defendant 











the 


ate 
ied 


lid 
se, 
al, 
od, 
al- 


it 











MILLEDGEVILLE, JUNE TERM, 1866. 267 


Parker vs. The State. 








yoluntarily gave his note for the amount for which the mule 
was sold. 

«Tf he was induced to give his note by threats or coer- 
cive means, used for that purpose, then, such an act is not 
binding upon him in law; but if he voluntarily gave his 
note for the amount for which the mule sold, then he is 
bound in law by his act. If you shonld believe from the evi- 
dence that he did these things, then, under the law, he is 
guilty, and you ought to ‘find him so.” 

“Whether these facts have or have not been established 
by the evidence, the Court expresses no opinion, but leaves 
it exclusively to your consideration and judgment.” 

Complaint is made against this charge, upon the ground 
that it is too emphatic—the presiding Judge having grouped 
together a certain combination of circumstances, and then 
telling the jury that if the defendant did these things he 7s 
guilty, and that they ought to find him so. Ought the Court, 
in any criminal case, to pronounce the defendant guilty, and 
to charge the jury that they ought to find him so? Is not 
this their peculiar province? And does the fact that the 
Court subsequently adds, that he expresses no opinion upon 
the testimony, but leaves it exclusively to the consideration 
and judgment of the jury, leave their minds free to act 
after the conclusion thus forcibly drawn by the Court? 

Again, the charge is excepted to as not being full on the 
subject of confessions. The Judge instructed the jury, that 
if the defendant was induced to give his note by threats or 
coercive means used for that purpose, then the act is not 
binding upon him in law. The objection is, that, while the 
Judge explained to the jury one alternative which renders 
confessions objectionable, to-wit, force, or the fear of injury, 
he failed to present the other, to-wit, the slightest hope of 
benefit. True, he charged the jury, that if he voluntarily 
gave his note for the amount for which the mule sold, 
then he was bound by his act. In the absence of anything 
more, the general language used would be unexceptionable. 
But when the Court undertakes to analize or define what 
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makes a confession voluntarily, both members of the defini- 
tion should be presented to the jury, to-wit: the slightest 
hope of benefit, or the remotest fear of injury. 

The remaining exception is, in overruling the motion for 
a new trial because the verdict of the jury was contrary to 
the evidence. So well satisfied are we of the guilt of the 
prisoner, and that the finding of the jury was not contrary 
to, but in accordance with, the testimony, that we are unwil- 
ling to send this case back upon any of the grounds taken 
in the motion for a new trial. 

The man Parker, seen the next day after the mule was 
stolen in possession of the stolen property, and failing to 
implicate anybody else as the thief, carries the mule to At- 
lanta,.has him disposed of at auction, voluntarily gave his 
note to Thrasher for the purchase money which he had. paid 
- for the mule, under the feigned name of Wilson ; and having 
utterly failed, by credible witnesses, to sustain his imenaeial 
defence of an alibi, there is no room left to entertain a ra- 
tional doubt that he was verily guilty of the larceny charged 
upon him. 

Judgment affirmed. 





M. H. Vaw Dykz, plaintiff in error, vs. C. A. Brsszr, de- 
fendant in error. 


{1.] An affidavit of illegality must be made by the party, his agent or attorney, against 
whom the execution may, at the time, be proceeding: it cannot be made by 4Co- 
defendant, in his own name, when the execution is not proceeding against him. 

[2.] At the trial, a new affidavit of illegality can not, by way of amendment, be substi- 
tuted for a void one. 


Illegality. In Lumpkin Superior Court. Decided by 
Judge Ricz. February Term, 1866. ‘ 
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A fi. fa. in favor of Besser against M. H. Van Dyke, B. 
Hamilton, and The Yahoola River and Cane Creek Hydrau- 
lic Hose Mining Company, was, on the 2d of February, 
1866, levied by the sheriff on five hundred bushels of corn, 
in the possession of Daniel Davis, as the property of said 
Mining Company. 

On the same day, Van Dyke made an affidavit that the 
fi. fa. was proceeding “against him and said company and 
parties ” illegally, on several grounds, all of them relating 
to said Company and this levy, and filed it with the sheriff, 
giving bond and security in terms of the law. 

At court, the plaintiff moved to dismiss the affidavit on 
the ground that it was made by a defendant against whom 
the fi. fa. was not proceeding, and not by the one against 
whom it was proceeding. The court sustained the motion, 
and Van Dyke then moved for leave to amend the affidavit 
by adding the word “agent” after his own name. The 
court refused to permit this, and passed an order dismissing 
theillegality. And counsel for Van Dyke excepted to all 
that the court did, as well as to what it refused to do. 


Boyp, Putuurs, and Jounson, for plaintiff in error. 
Beit and Russext, for defendant. 
WALKER, J. 


In this case the execution was proceeding against the pro- 
perty of the corporation, and another defendant filed an 
affidavit of illegality to arrest its progress. 

[1.] The Court below held that the affidavit must be made 
by, or at the instance of, the party against whom the execu- 
tion was then proceeding. His decision was predicated 
upon section 3591 of the Code, which authorizes “such per- 
son” whose property has been levied upon, or whose body 
has been arrested, to “ make oath in writing,” &c. In this 
case the affidavit was made by another party, and the Court 
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below decided, and we think properly, that there was in 
law no affidavit of illegality. 

[2.] It was then proposed to amend the affidavit by add- 
ing the word “agent” to the name of affiant. Section 
3480 of the Code authorizes, by leave of the Court, the 
amendment of affidavits of illegality, “by the insertion of 
new and independent ground,” etc. It was not proposed 
here to add a new or independant ground of illegality ;- the 
motion was, to change the litigant party from Van Dyke to 
the corporation. In this proceeding the statute gives no 
such authority. The proposition amounted simply to filing 
an affidavit then, as the foundation of the proceeding insti- 
tuted previously—nothing more, nothing less. The Court 
held this could not be dune, and we think held right. 

We do not deny the right of an agent to make an affida- 
vit of illegality. We think sections 2185 and 3596 of the 
Code give such authority ; but the motion was, to change 
the proceedings from the name of the individual into that 
of the corporation, and this, we hold, could not, in this sort 
of case, be done. 

Judgment affirmed. 


' 





Bensamin F’. Grivap and Arcaipatp Benton, plaintiffs in 
error, vs. Tur State or Groreta, defendant in error. 


{1.] The presumption is in favor of the regularity and legality of all proceedings in the 
Superior Court. Consequently, the Grand Jury finding a bill of indictment, will be 
presumed to have been duly constituted, unless the contrary appears from the bill of 
exceptions or the transcript of the record. 

[2.] Upon the enactment of a new penalty for an offence, the former penalty is not su- 
perceded until the statute prescribing the new one takes effect; and this, under the 
Code, cannot happen until the statute has been duly published. Consequently, horse- 

stealing committed in the county of Coweta on the 19th of March, 1866, was unaffected 

by the Act of the 17th of the same month, authorizing the infliction of capital pun- 
ishment. 
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(3.] The Act of February 5th, 1866, empowering the Judges of the Superior Courts to 
hold special terms at discretion, is Constitutional. The provision in the Constitution 
for holding the Courts at stated ‘times appointed by the General Assembly, relates to 


the regular terms only. 
[4.] Remarks on the delegation of legislative power. 


Simple Larceny. In Coweta Superior Court. Tried be- 
fore Judge Fraruurston. At May Special Term, 1866. 


Ata special term of Coweta Superior Court, appointed 
by the Judge, and held under the Act of February Sth, 
1866, the grand jury returned a bill of indictment against, 
the plaintiffs in error, charging them with stealing three 
horses on the nineteenth of March, 1866. 

After the traverse jury were impanneled and sworn, the 
prisoners demurred to the indictment on the grounds:— 

1. That the grand jury who found the bill were illegally 
impanneled; fur, that they were drawn for the last regular 
March Term, and were not either the jury of a previous 
term, ora new jury for.the special term, according to the 
Act authorizing special terms. 

2. That there was no law punishing the offence charged, 
at the time charged. 

3. That the Act of the Legislature authorizing Judges of 
the Superior Courts to hold special terms at discretion, is 
unconstitutional and void. 

It does not appear from the record sent up to the Supreme 
Court, how the grand jury was constituted, except that the 
charge of the court to the traverse jury declares that the 
members, or a majority of them, served as grand jurors at 
the last regular term of the court. 

The demurrer was overruled ; and this is complained of as 
error. 


Powe tt, for plaintiffs in error. 


Soriciror GENERAL, for The State. 
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Harris, J. 


This case has been argued by briefs filed with the Clerk. 

It seems that in the Superior Court of Coweta county, the 
plaintiffs in error demurred to the indictment found against 
them, on three several grounds, viz: “1st. That the jury 
finding the indictment were improperly and illegally em- 
panneled, for that the jury was the jury drawn for the last 
regular March term of this Court, and was not the jury of 
a previous term, or a new jury drawn for this special term, 
according to the law authorizing special terms.” 

All facts pertinent to any objection taken to the legality 
of any proceeding in the Superior Court, by the uniform 
practice of this Court, is required to be fully stated in the 
bill of exceptions approved by the Judge who tried the 
cause ;-or, if documentary and forming a part of the record, 
should be included in the transcript—otherwise, the pre- 
sumption will be in favor of the regularity and legality ot 
the matter complained of. Neither the bill of exceptions nor 
transcript of the record, in this case, presents the facts neces- 
sary to the determination of this ground of demurrer. 

2. “ That there was no law punishing the offence charged, 
at the time charged.” 

The larceny of the horses is charged and proven to have 
been on the 19th of March, 1866. 

The punishment for this species of larceny was altered by 
the Act of the General Assembly, of the 17th of March, 1866. 
The latter Act, not having been published after its approval 
by the Governor, as required by the Code, a sufficient length 
of time for its provisions to become known, in tenderness 
to culprits, for the reason mentioned, is not permitted to in- 
clude them. The old law making horse-stealing a crime and 
punishable by imprisonment, was not annulled by the pun- 
ishment being altered, but continues operative on all crimes 
of the kind committed before the alteration of punishment, 
until the law making the alteration goes into effect by the 
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necessary time of publication. Then, and not till then, does 
the punishment prescribed by Act of 17th of March, 1866, 
supercede the punishment prescribed by the old law. 

We hold that this ground of demurrer was properly over- 
ruled. 

The third groud was, “That the act of the Legislature 
authorizing Judges of the Superior Courts to hold special 
terms at discretion, was unconstitutional and void.” 

It is gravely argued that it is the right and duty of the 
Legislature to fix, by law, the times of the sessions of special 
terms; and that it has delegated a power which 7 only can 
exercise. 

If the letter of the clause of the State Constitution (12 sec. 
4 art.) should alone be considered, at first view the objec- 
tion would appear to have a force to which it is not entitled. 
Viewed in the broader light of the power existing in the 
Supereior Courts, and inherent in their very nature, and not 
springing from constitutional or legislative grant—that of 
holding, from time to time, for dispatch of business, adjourned 
terms—it strikes us, that, properly speaking, there is no dele- 
gation of power, at all, in this particular. 

Courts are adjourned, over and over, and as often as the 
exigencies of the service may require, juries retained, and, 
wherever, from non-attendance, either are incomplete, the 
tales is resorted to to fill them up. Parties, attorneys, and 
witnesses are held to as strict an attendance as at a regular 
term, and all kind of cases are tried as at a regular term. 
Now, the times of these sessions of adjourned Courts are not 
appointed or jiwed by the Legislature, but are held at the 
discretion of the Judge. With the power to draw new ju- 
ries, the Judge of the Superior Court would have had more 
power holding an adjourned Court than he has holding a 
special Court. 

The objection that the legislative delegation to the Judges, 
of the fixing of the time of holding these special terms, is un- 
constitutional, is not, even looking to the letter of the clause 
referred to, within it. The jizing of the times of the sessions of 
35 
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the Superior Courts, has reference to its regular terms only. 
The Constitution contemplated that there might arise a ne. 
cessity for more regular terms than two for each county, an- 
nually. Should the Legislature deem four regular terms 
needful, 7 such case, we should expect it, under the duty 
imposed by the section under consideration, to declare the 
stated times when the Courts should sit. 

The special terms to be held at the discretion of the J udges 
do not originate under this section, and are not in any wise 
to be controlled by it. 

The athorization of them springs from the broad grant of 
power to the General Assembly, to make all laws which they 
shall deem necessary and proper for the welfare of the State, 
not inconsistent with the Constitution of the State, or that 
of the United States. The grant to draw new juries is con- 
ferred under this power. 

We have been referred, by counsel of plaintiff in error, to 
the cases of Franklin Bridge Company vs. Wood, 14 Ga. 8, 
and to case of Mealing 14 Ga. 596, as denying the right of the 
Legislature to delegate their powers. 

What is said in those cases, it will be remarked, is obiter. 
Asa general proposition, its truth will not be questioned: 
indeed, when we scan the distribution of the powers of the 
State amongst its departments, the prohibition of the exer- 
cise of any power properly belonging to one by either of 
the others, it seems to be a necessary corollary. Yet, our 
past history furnishes many instances of delegations of power, 
which, whether rightful or not, was acquiesced in. It is 
sufficient to mention the power of taxation—the most im- 
portant of all powers, most easily abused, and especially 
when delegated without any limitation as to subjects or 
amounts—as has been often done to counties and to munici- 
pal corporations. Until the Constitution of 1865, these care- 
less ‘and unrestricted delegations of power to tax had no 
other authority upon which to stand but usuage and acqui- 
escence. 

We will not, in this case, as we deem it unnecessary to its 
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correct decision, discuss a question of such magnitude as 
that raised by counsel. | 
For the reasons aforesaid, we affirm the judgment below. 





Joun C. Boaavs, plaintiff in error, vs. Taz State or Groreta, 
defendant in error. 


[1.] One may be convicted and punished as principal in the second degree, who is inca- 
pable of committing the offence in the first degree. 

[2.] The genuiness of hand-writing is fully established, when a credible witness swears 
positively to the fact, and another letter, written by the same author, is submitted to 
the jury,—thus enabling them, by a comparison of the penmanship, to infer the gen- , 
uineness of the signature. e 

(3.] A new trial will not be granted on account of the absence of witnesses, when no 
surprise was pretended by the defendant, and no motion was made to continue the 
case on account of their absence, and when it is fairly presumable that the State would 
have admitted what the prisoner expected to prove by said witnesses. 

[4.] Neither is it a good ground for a new trial, that the accused has made statements to 
others consistent with his innocence, when the proof conclusively shows that, subse- 
quently and before the consummation of the crime, the accomplice was fully apprised of 
his guilt. 


Bigamy. In Fulton Superior Court. Tried before Judge 
Bicnam. April Term, 1864. 


One Thomas T. Davis was indicted for bigamy, committed 
by intermarrying with Margaret Windham, asingle woman, 
he being already a married man. In the same indictment, 
Boggus, the plaintiff in error, was charged with being pre- 
sent, aiding and abetting Davis in the offence; and, also, as 
accessory before the fact. 

On the trial of Boggus, it appeared in evidence, Davis 
being one of the witnesses against him, that they were both 
married at the same time and place,—Davis to Miss Wind- 
ham, and Boggusto another lady,—both couples standing up 
together, and the marriage being solemnized by one and the 
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same ceremony ; that, at that time, January, 1864, Davis 
had a living wife in Alabama; that, on the evening of the 
marriage, shortly before it took place, and after the license 
was procured, Davis met Boggus in the hall, put his hand 
on his shoulder, and told him that he knew his situation, and 
it was with hum ; that if he would give him his word not 
to expose or betray him he would go ahead; that, Boggus, 
putting his hand in that of Davis, replied that he would not 
expose him, and told him to go ahead; that prior to the 
marriage, Boggus, for Davis and in his name, wrote a letter 
to Miss Windham ; that, after the marriage, he wrote another 
letter, at the request of Davis, addressed to Davis himself, 
and purporting to come from a Dr. Jones, in Alabama, the 
object of which was to quiet Miss Windham, she having be- 
come suspicious; and that this letter was left by Davis in 
the bed-room occupied by her and himself, where it was, by 
her, found and read. 

Both letters were introduced in evidence, without objec- 
tion, or any mention of surprise by defendant or his counsel, 
Miss Windham testifying that Boggus told her he wrote the 
former ; that she believed the latter was in the same hand- 
writing, though she had never noticed Boggus write, and 
that, upon showing it to him once, he said he had read it 
for Davis. Davis testified that they were both written by 
Boggus. 

The letter to Miss Windham contained, with other matter 
more sedate, the following paragraph: “Time has run 
heavily on my hands since you left this place. There is no 
one for me to pass my time with; that is, with as much 
pleasure as in your company. It did appear to me like all 
my pleasure was gone when you left. I am in hopes that 
the time may not be far distant when we shall meet again. 
My thoughts will stray to the many happy moments that 
we have spent together.” 

The letter signed “Dr. Jones,” stated that one of the 
children of Davis had lately died, and had been buried be- 
side its mother. 
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The defendant’s counsel requested the Court to charge 
the jury, that no one could be a principal in the second de- 
gree in the crime of bigamy. The Court refused so to 
charge. 

After a verdict of guilty, counsel moved for a new trial 
on the following grounds : 

1. Because the Court refused to charge as requested. 

2. Because the letter signed “ Dr. Jones ” was introduced 
without sufficient proof of defendant’s hand-writing, and he 
was surprised by its introduction, not knowing that any 
such would be offered, and had no witness then accessible 
by whom he could prove his hand-writing ; but can show 
by J. B. Collum, and R. M. Massengale, of Company H, 
2d Georgia Regiment, Benning’s Brigade, then and still in 
the Army of the Confederate States, that, from having seen 
him write, they are both well acquainted with his hand- 
writing, and that the letter in question was not in his hand. 

8. Because he has discovered, since the trial, evidence to 
prove that Davis, before his acquaintance with Miss Wind- 
ham, or with defendant, stated to Matilda Cassin and Martha 
E. Higgins, that he was a widower and had two children. 

4. Because the verdict was contrary to law, to evidence, 
and to the weight of evidence. 

The second ground of the motion was supported by the 
defendant’s affidavit to the truth of the facts therein stated. 
The third ground was supported, as to what Davis repre- 
sented, and as to his not then being acquainted with Miss 
Windham, by the affidavits of the two ladies referred to. 
Respecting this ground the defendant, himself, made no af- 
fidavit. 

The/Court refused a new trial; and this is complained of as 
error. 


Crarke and Gartrett & Hu, for plaintiff in error. 


Hammonp, Solicitor General, for the State. 
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Lumpkin, C. J. 


{1.] The Court was right in overruling the first ground 
taken on the motion for a new trial. Suppose the Rev. Mr, 
Parks, who officiated as clergyman in marrying Davis and 

‘Miss Windham, had known that Davis was a married man 
at the time, would he not have been guilty of the offence of 
bigamy in the second degree? 

And, because Boggus was a single man and, therefore, 
could not have been convicted of bigamy, as principal, him- 
self, if he had married Miss Windham, yet, why could he 
not be guilty in the second degree, as present, aiding and 
abetting Davis? 

It may seemstrange and startling, but yet unquestionably 
true, that a female may be guilty and punishable for rape 
in the second degree, being present aiding and abetting. 

Lord Audley was convicted of rape upon his own wife, 
being present aiding and abetting one of his minions to 
perpetrate this monstrous crime, and for which this devil- 
crazed nobleman was hung. 

It by no means, therefore, follows, that because the accused 
could not be convicted as principal in the first degree, he 
may not be in the second. 

[2.] As to the letter read on the trial not being in the 
hand-writing of the defendant, the proof is full and com- 
plete. Davis swears that Boggus wrote the letter. He ac- 
knowledged to Miss Windham the authorship of the first 
letter, which was before the jury ; and they could compare 
the one with the other proven to be genuine. 

And, as to the absent witnesses, he should have moved to 
have continued the case until he could procure their testi- 
mony, which he failed todo. No doubt the State would 
readily have admitted the testimony which the prisoner 
would have proved by them. 

[3.] The third objection is a strange one, to-wit: that Davis 
told to others, by whom Boggus could prove it if allowed 
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the opportunity, that he was a widower, with two children ; 
and that, at that time, Davis had no acquaintance, either with 
Boggus or Miss Windham. What of that? Long before the 
consummation of the marriage, did not Boggus well know 
that this statement was false? Had not Davis fully con- 
fessed to him the facts of the case? And, when his conscience 
or sense of danger troubled him, was he not urged by Bog- 
gus to go ahead ? 

[4.] It is said that the verdict was contrary to the evidence. 
We think it fully supported by the proof. 

Judgment affirmed. 





Tuomas Jackson, plaintiff in error, vs. Narnante, A. Cars- 
WELL, defendant in error. 


[1.] A motgage, in this State, is only a security fora debt. An instrument, properly ex- 
ecuted, which clearly indicates the creation of a mortgage lien, specifies the debt in- 
tended to be secured and the property upon which it is to take effect, is a valid mort- 


gage. 

[2.] J promised to pay C and §, for professional services, ‘five hundred dollars each to 
be paid at the end of the litigation: Said amount to be equally divided between 
them.’ Held, a contract to pay to both but five hundred dollars; not five hundred 


dollars to each of them. 


Motion for New Trial. In Wilkinson Superior Court. 
Decided by Judge Aveustus Reusz. April Term, 1866. 


In a proceeding to foreclose the following instrument as 
a mortgage upon the land, the court decided that it was a 
mortgage; and the jury, by their verdict, found five hundred 
dollars, besides interest, due on it to Carswell alone, as his 
share of the fee: 
“GEORGIA : 
Rollin Stanley, Admr., vs. Thomas Jackson, Claimant. 
This certifies that I have employed N. A. Carswell and 
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James J. Scarborough to prosecute my claim to the land ad- 
vertised by Rollin Stanley, Admr. of Benjamin Jackson; 
and, in consideration of their services as my council in said 
case, I do promise and agree to pay, give, and allow them 
five hundred dollars each to be paid, at the end of the liti- 
gation, out of the land: said amount to be equally divided 
between them ; and it is understood the payment and allow- 
ance herein contemplated, is to depend on the success of my 
cause. 

Given under my hand, and sealed and delivered in pre- 
sence of,— THOMAS JACKSON. 

J. A. Hunson. 

C. O. Davis, J. P.” 


The defendant below (plaintiff in error) moved for a new 
trial, on the grounds,— 

1. That the Court erred in deciding the instrument to be a 
mortgage. 

2. That the verdict was contrary to law. 

3. That it was contrary to the weight of evidence. 

There was some parol evidence introduced by defendant, 
which, as far as it went, tended to show that the contract 
which gave rise to the instrument, was for five hundred dol- 
lars, as the whole fee to both counsel. 


Rivers, for plaintiff in error. 
CarsweELt & Ockineron and Cummina, for defendant. 
Wa ker, J. 


Two questions are madeinthis record. Is the instrument 
sued on a mortgage; and, if so, does it obligate the mort- 
gagor to pay five hundred dollars each to Carswell and Scar- 
borough ? 

[1.] At common law, we apprehend, this paper would not 
be held to be a mortgage; at least, it lacks several stipulations 
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deemed necessary in a regular mortgage deed. But we 
have rejected much of the old common law on the subject of 
mortgages. In Davis et. al. vs. Anderson et. al., 1 Kelly 
Rep. 176, this Court decided that “a mortgage in Georgia 
js nothing more than a security for the payment of a debt; 
and the title to the mortgaged property remains in the mort- 
gagor until foreclosure and sale, in the manner pointed out 
by statute.” The doctrine here laid down has been uni- 
formly held by this Court, and incorporated in the Code. 
Sections 1956-7, say: ‘“ A mortgage in this State is only a 
security for a debt, and passes no title. No particular form 
is necessary to constitute a mortgage. It must clearly indi- 
cate the creation of a lien, specify the debt to secure which 
it is given, and the property upon which it is to take effect.” 
We think this instrument contains all the necessary stipula- 
tions to create a mortgage lien, and that the Court below, 
on this point, decided correctly. Indeed, the counsel for 
plaintiff in error did not much insist on this ground. 

The other question, upon the construction of the instru- 
ment, is one of more difficulty. ‘The construction which 
will uphold a contract in whole and in every part, is to be 
preferred ; and the whole contract should be looked to in 
arriving at the construction of any part.” Code, sec. 2721, 
par. 3. 

[2.] How much money did the obligor promise to pay? 
It would seem that the decision of this question must turn 
upon the placing of a comma before or after the word 
“each.” If this word is read in immediate connection with 
the preceding words, the promissor agrees to pay five hun- 
dred dollars “each” to Carswell and Scarborough; but, by 


. inserting a comma before “ each,” and reading it in immediate 


connection with the succeeding words, thus, “each to be 
paid at the end of the litigatian,” &c., the meaning would 
seem to be that five hundred dollars is the “ amount” agreed 
to be paid to both—not to each. This reading will make the 
subsequent clause harmonize with what precedes it,—“ sad 
amount to be equally divided between them.” There is but 
36 
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one “amount” named in the cantract; that is, the five hup- 
dred dollars. Can any other sum be referred to; if so, what 
is it? Said amount is to be divided between the two obligees, 
Either this clause must be pretermitted, or the instrument 
binds the obligor to pay but five hundred dollars. By holding 
that the sum of five hundred dollars was the “ amount” to be 
paid, we uphold the contract in whole, and in every part; 
and we think this is the correct construction of this contract, 
Such being our construction of the contract, it follows that 
the verdict was “ contrary to the weight of evidence ;” and 
the Court below erred in refusing a new trial. 
Judgment reversed. 





Linpsay H. Durum, plaintiff in error, vs. Jacoz N. Sxsstoys, 
defendant in error. 


The disolution of an injunction upon the coming in of the answer, though the equity of 
the bill be sworn off, is not matter of right, but of discretion. In the present case, the 
discretion was properly exercised by retaining the injunction. The equity of the bill 
was not fully sworn off. 


In Equity. In Lee Superior Court. Motion to Dissolve 
Injunction. Decided by Judge Crarx. At Chambers, Feb- 
ruary, 1866. 


This bill was filed by Sessions against Durham in Janua- 
ry, 1866. Omitting several details, of subordinate conse- 
quence, the case made by it may be briefly stated as fol- 
lows : 

The complainant, on the 22d of March, 1860, obligated 
himself in writing, that, in the event he recovered two cer- 
tain lots of land, then in litigation, he would sell and convey 
the same to the defendant at $8.50 per acre; and that he 
would make the titles on the Ist of January, 1861, or as 
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soon as the pending suit was settled. In February, 1865, 
the suit not being ended, and there being an opportunity to 
compromise it, the parties, by parol agreement, fixed the 

rice of the land, anew, at $20,000 in Confederate States cur- 
rency, of which $2,000 was to be paid at once, and be used 
in effecting the compromise, and the balance at the March 
Term of Lee Superior Court, then next ensuing, or sooner, 
if the complainant wanted it. It was stipulated that de- 
fendant should pay promptly. He did pay the two thou- 
sand dollars, and the same was used by the complainant in 
compromising the suit. Another payment was made, re- 
ducing the debt to $17,500. At March Court, the suit was 
entered of record settled, and complainant, being ready to 
receive the balance and make titles, so informed defendant, 
who replied that he did not have the money with him, and 
requested complainant to call at his house in a day or two, 
and he should be paid. Complainant called, accordingly, 
the subsequent Monday, the 3d of April, taking with him a 
deed already prepard; and defendant said he could pay 
$10,500 in currency and the remaining $7,000 in Confede- 
rate States coupon bonds. Complainant refused the bonds, 
and defendant then proposed to deposit them, to the amount 
of $12,000, as collateral security for the payment, during 
that week or within ten days, of the $7,000 in currency. To 
this complainant acceded, and the agreement, at defendants’ 
suggestion, was reduced to writing by a Mr. Holland, 
and complainant, understanding the writing to represent 
the agreement truly as here stated, signed it. The parties 
then went with the money and bonds to the house of G. M. 
Stokes, where complainant executed his deed, and the money, 
bonds, and deed were all deposited with Stokes, with the 
distinct understanding, that during that week or within ten 
days, the defendant was to deliver to Stokes $7,000, in Con- 
federate currency, and receive the deed and bonds. Two 
or three days after this, he delivered about $2,500 to Stokes, 
but in a day or two thereafter borrowed it nearly all back, 
and neither returned that borrowed nor delivered any more 
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within the ten days; so that none, or only a very small part, 
was with Stokes when the time expired. Several days later, 
he delivered a portion, but a large part remained undeliver- 
ed until after the surrender of General Lee was known and 
Confederate currency had become worthless, and the defend- 
ant knew it to be so. He borrowed of Stokes $600, of the 
money, for which the latter refused to take any note, saying 
it was of no value, and defendant could pay it back or not, 
as he liked. On receiving the last of the currency, Stokes, 
in ignorance of the complainant’s rights in the premises, 
delivered the deed to defendant, of which delivery com- 
plainant knew nothing for ten days or two weeks after it 
occurred. Complainant did not take the deposit from 
Stokes until long after the surrender of the armies, and dis- 
solution of the Government of the Confederate States, and 
then only at the urgent request of Stokes, and to get it out 
of his way. THe received from Stokes, at the same time, the 
writing which he (the complainant) had signed as evidence 
of the agreement in respect to the bonds deposited as col- 
lateral security ; and the same would be produced, but has 
been lost or mislaid. Owing to the unsettled state of the 
country and the doubtful value of property, the complain- 
ant forbore, for some time, to speak to defendant on the sub- 
ject ; but at length, about September, 1865, quiet and confi- 
dence being somewhat restored, certain propositions were 
made by each party, which failed, however, to result in any 
adjustment. Complainant being still in possession of the 
land, which is now worth $4,000, and the defendant threat- 
ening to proceed by summary process to turn him out, this 
bill was filed. It offers payment of the full value of all the 
currency received by complainant, and prays for an injunc- 
tion to restrain the defendant from proceeding, at law, to 
dispossess him ; also, for a decree that the deed be delivered 
up and cancelled, and for general relief. 

The injunction was granted. 

Afterwards the defendant answered the bill. How far 
the answer modifies the case made by the complainant, will 























MILLEDGEVILLE, JUNE TERM, 1866. 285 


Durham vs, Sessions. 








appear from the following summary, all non-essential par- 
ticulars being omitted as before. 

According to the answer, the complainant agreed to take 
one-half of the $20,000 in Confederate coupon bonds; and, 
save as to the $2,000 which was used in compromising the 
suit, there was no time fixed by the contract for payment. 
The defendant expected to pay whenever titles were made. 
He did not decline to pay at March Court, but, on the con- 
trary, offered to do so; and it was the complainant who post- 
poned the settlement till the following Monday, even against 
the propositions of defendant to bring it on earlier. When the 
complainant came, at the time he had appointed, he refused to 
take the bonds as he had agreed to do; and thereupon the de- 
fendant, after paying him $10,500 in currency, turned over 
to him, as collateral security for the remaining $7,000, bonds 
to the amount of $12,000. Defendant did not agree to pay 
this balance within ten days, or any definite time. The 
agreement made was, that if the complainant should want the 
currency before it was paid, he was to give the defendant 
ten days notice, and then, if it was still unpaid, was to be 
at liberty to sell the bonds, and out of the proceeds retain 
the amount, paying to defendant the overplus. This 
agreement was inserted accurately in a receipt for the bonds, 
which Mr. Holland wrote, and the complainant signed. The 
receipt was held by defendant until he surrendered it to 
Stokes, upon receiving back the bonds; and the answer 
calls upon the complainant to produce it. The complainant 
at no time gave the notice provided for in the receipt, nor 
made any demand upon defendant for said balance: if he 

had done so, the defendant could and would have procured 
and paid it at once. 

The defendant made no agreement with the complainant 
for the bonds, money, or deed to be deposited with Stokes ; 
nor was the deed, in fact, deposited with him, or put under 
his control, but was delivered directly to defendant, in whose 
possession it has ever since remained. 

According to defendant’s recollection, he paid to Stokes, 
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the second or third day after the bonds were left with him, 
$5,000, and the whole of the $7,000 before news of General 
Lee’s surrender was received. Though not recollecting the 
date of the last payment, he is positive that Confederate 
money was current for some time thereafter. He does not 
remember whether or not Stokes made the remark imputed 
to him in the bill; but does remember, that some days after- 
wards, when he offered to repay the money to Stokes, the 
latter took it. Atthe time he borrowed of Stokes, and later, 
the money was not utterly worthless, but was current in the 
payment of debts and the purchase of property. The answer 
fixes the present value of the land at $3,500 or $4,000. as a 
part of defendant’s plantation, but at only $2,500 as a sepa- 
rate tract. 

The defendant, having thus answered, moved to dissolve 
the injunction, upon the grounds, (1.) that the equity of the 
bill was sworn off; and (2.) that there was no equity in the 
bill, because the complainant might have redress at common 
law. 

Upon the hearing of this motion, complainant produced, 
among others, the affidavits of J. A. Brown and G. M. Stokes. 

Brown stated, that in the spring of 1865, after it was 
known that Generals Lee and Johnston had both surrendered, 
and Confederate currency had become worthless, the defen- 
dant called on him to borrow $5,000 in that currency, stating 
that he wanted to pay complainant with it, and remarked, 
“JT want to settle with Sessions now;” and that he, Brown, 
loaned him the money, uot caring whether it was ever re- 
turned or not; but he repaid it in a few days. 

Stokes deposed as follows: ‘ About the first days of April, 
1865, J. N. Sessions and L. H. Durham came to his house 
and said, that said Sessions had sold to said Durham his 
land, four hundred acres, upon which he lived, in first dis- 
trict of Lee, and that they wished to deposit a package of 
Confederate treasury notes, and another of eight per cent 
Confederate bonds,—the former of which I understood from 
them to contain from $10,000 to $12,000, and the latter 
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$12,000—with instructions that said Durham was to pay to 
deponent $7,000 in Confederate treasury notes, in ten days, 
or when Sessions wanted it, which having been done, de- 
ponent was to deliver said eight per cent bonds to said Dur- 
ham. In twoor three days, Durham paid to deponent $2,500 
or $3,500, which amount was endorsed by deponent on a 
paper which he, deponent, understood to be the condition of 
deposit, and, in eight to twelve days, deponent received $2,000 
more,{which amount was also placed on the back of said paper; 
and in two or three weeks afterwards, said Durham paid 
the balance of the seven thousand dollars, deponent deliver- 
ing to him the said eight per cent bonds; and, at thesame 
time, deponent loaned said Durham five or six hundred dol- 
lars, and refused to take said Durham’s note for it, saying it 
made no difference if he never returned it, as he considered 
it worthless. Deponent received the last payment because 
he thought the notes no worse than the bonds. Deponent 
was of the impression, all the time, that the deed to said 
lands was deposited with these notes and bonds; not that he 
remembers having the deed in view at any time during the 
deposit, for he even does not remember signing the deed asa 
witness, but knows he did, from having seen his name in it 
since, but from the general notion that everything connected 
with the transaction was deposited in his safe; and he here 
states that he is not certain whether the paper which he un- 
derstood to contain the terms of the deposit, and upon which, 
as aforesaid, he endorsed the payments as Durham made 
them, was in the deposit, or held by Durham; but thinks it 
was deposited, and, after the $7,000 had all been paid, was 
delivered to said Sessions with the package of treasury 
notes. 

Deponent saw said Sessions every day or two during said 
deposit, who occasionally asked if Durham had paid the 
money all in; and some several weeks after the last payment, 
deponent said to Sessions, one day, that his safe was crowd- 
ed with worthless deposits, and he would like him to take 
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his away ; whereupon Sessions called and got his package of 
treasury notes.” 

The defendant likewise produced affidavits—those of A. B. 
Duncan, W. W. Holland, and the said G. M. Stokes. 

Duncan and folland stated that they were present when 
the payment of $10,500 was made, and the bonds were turn- 
ed over tocomplainant as collateral security. Duncan heard 
the agreement respecting the bonds and the balance of 
$7,000, and his version of it is the same as that given in the 
defendant’s answer. Holland represents the receipt which 
the complainant signed on the occasion as the answer does, 
They both depose, that after this transaction, which took 
place at defendant’s house, the parties went toStokes’s to get 
him to attest the deed, and that when defendant returned 
home he brought the deed with him. 

Stokes deposed as follows: “About the first week in April 
last, J. N. Sessions and L. H. Durham came to his house to 
perfect a land trade between them. Deponent signed said 
deed officially as a witness, but does not remember doing it, 
but knows he did it from having seen the deed and _ his sig- 
nature since—was under the impression that said deed was 
delivered to him (deponent) at the time, but after examining 
himself closely, can not remember having seen the deed at 
that time, or its having been delivered to him. There was 
left, at the said time, by the said parties, a package of Con- 
federate treasnry notes, which they represented as containing 
some $8,000 to $12,000, which said Durham had paid to said 
Sessions on the land, and a package of Confederate bonds, 
represented as $12,000. Deponent being instructed by them 
at the time, that when said Durham paid in $7,000 in cur- 
rency, (which they said was to be done in ten days, or when 
Sessions wanted it) then the $12,000, in bonds, was to be re- 
turned by deponent to said Durham. Said Durham paid 
$2,500 or $3,500 in two or three days, and $2,000 more in 
eight or ten days, and the remainder in about fifteen or 
twenty days, as well as‘can be remembered at the time, at 
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which last payment said bonds were delivered to said 
Durham. 

The whole amount of money, including that first deposit- 
ed, remained in deponent’s possession, all the time, until 
some time after the last was paid in, when Sessions received 
it all, except, perhaps, some taken out by said Sessions for 
immediate use,—the amount not recollected; and, really, 
deponent does not recollect clearly his taking any out, and 
having been in the habit of receiving deposits often, to 
accommodate fhis neighbors, he did not examine contents of 
deposited packages, and, therefore, remembers nothing but 
facts in this case connected with a peaceable settlement of 
the matter, having no thought of litigation.” 

The Judge refused to dissolve the injunction ; and that is 
assigned as error. 


Vason & Davis and Warren, for plaintiff in error. 
West, for defendant. 
Harris, J. 


The record presents only one question for our determina- 
tion: Was Judge Clark right in refusing to dissolve the 
injunction granted at the instance of Sessions? We think 
there never was a clearer proposition. The equity of the 
bill was not sworn off: had it been, in the strongest terms, it 
is not a matter of right that the injunction should then go. 
At all times, and in all cases, the retaining or dissolution of 
an injunction must, to attain the end of a Court of Equity, 
rest in the sound discretion of the Judge of the Court in 
which the cause is pending. There are many cases in 
which a thorough investigation of the facts in controversy 
should be had before aspecial jury, before dissolving the 
injunction in the cases; and this is palpably one of them: it 
is idle,—it is more than idle—to talk of a party having equi- 
tably performed his contract, who, (after delaying, from day 
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to day, payment in a currency hourly depreciating) when a 
dismal catastrophe occurs, itself indicative of the certain, aye, 
sudden death of the Southern Confederacy, is found borrow- 
ing of a Mr. Brown a large amount of Confederate treasury 
notes—having become by the surrender of Genls. Lee and 
Johnson worthless—saying, at the time, “I want to settle 
with Sessions now.” 

If the contract was changed, from a specie basis, to one to 
be paid in currency at stated times, the party failing to pay 
must bear the depreciation. Whenever this case shall be 
tried by a jury, we suggest that the Circuit Judge call the 
attention of that body to the forcible opinion of Judge Jen- 
kins, in the case of Sinzth vs. Bryan, reported in 34 vol. Ga. 
R., p. 65, as embodying the proper equitable rule to be 
applied by them in the adjustment of the several payments 
alledged to have been made. ’ 

Sessions, in the testimony in the case, is said to bea plain, 
weak-minded man ; and, whilst it is not the office of a Court 
of Equity to act as guardian of men in this class, in making 
their contracts, the principles which constitute the jurisdic- 
tion it exercises, forbid that, when the case is brought before 
it, it should allow ignorance or imbecility to be over. 
reached. 

Judgment affirmed. 





Joun B. Warr, Executor of Alexander Watt, deccased, 
plaintiff in error, vs. Martan Ann Ganant, defendant in 
error. 


A boundary acquiesced in by co-terminous proprietors and their possession regulated by 
it for twenty or thirty years, is conclusive upon the parties and those claiming under 
them. 
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Action for Real Estate. In Effingham Superior Court. 
Tried before Judge Fiemme. April Term, 1861. 


The error assigned in this case is on the charge of the 
court, which was as follows :—“ That, while it was true, 
as contended by the plaintiff, that in a contest between 
the owners of adjoining lands, in relation to a question of 
boundary, nothing but actual possession of the part of the 
premises in dispute would bar the right of the plaintiff to 
recover all the premises covered by his grant, still, if the 
jury found that, on the east of the bay, there was a plain 
line marked out, which had been known and recognized as 
the true boundary, by both parties, or those under whom they 
claimed, for twenty or thirty years, that line would become 
the true boundary, and both parties would be bound by it, 
and entitled to hold and claim to it.” “That this was the 
law; and it made no difference whether there had been any 
actual possession in this case or not, and that the claim on 
the one side, and acquiescence on the other, to the line so 
marked and recognized, was based upon a mistake, in sup- 
posing that said line was the true original line, and coinci- 
dent with the prolongation of the line recognized on the 
other side of the bay, and the ignorance of both parties that 
the two lines were not identical and would not meet.” 
“That this was not such a mistake or misapprehension as 
the Supreme Court had contemplated in the decision in 16 
Ga.” 

Thus is the charge stated in the bill of exceptions; but 
the Judge, in certifying to it, appended a note as follows :— 

“Tn signing this certificate, it is proper to state that the 
lines marked on both sides of the bay were, according to 
the testimony, old lines, and were both recognized as the 
true lines of the McInfuss tract, by the proprietors of the 
adjoining tracts, for twenty or thirty years; that there was 
no conclusive evidence that the line was ever actually run 
through the bay. Onder this state of facts, I charged the 
jury, further, that if these lires were made by the original 














292 MILLEDGEVILLE, JUNE TERM, 1866. 


Watt vs. Ganahl. 








surveyor, they would be the true lines, although the sur- 
veyor may have made a mistake in supposing that these 
lines, prolonged, would meet; that if the surveyor crossed 
the bay at some more convenient point, and in measuring 
back his offset, either fell short of, or went beyond the line, 
still, the line he made would be the true line. 

“Tn regard to mistake by the proprietors, I charged the 
jury, that whilst possession by mistake could not give title, 
yet, that the mistake must be where the line, not being 
known, is crossed by accident; that it is a different case 
where the true line is crossed for the purpose of reaching a 
plainly marked line, known to and recognized by both par- 
ties for thirty years as the true line between them.” 

For a better understanding of the charge, the evidence, 
as brought up in the record, is set out as follows: 

The plaintiff introduced a chain of title, beginning with 
a grant to McInfuss from King George III, accompanied 
with a plat and certificate of survey.: It was conceded that 
he had title to the land covered by the McInfuss grant. 

He then introduced James &. Wilson, deputy county 
surveyor, who testified that the McInfuss grant covered the 
premises in dispute. He had surveyed the land since the 
last term of the Court, and made the plat exhibited to him, 
which, to the best of his skill and judgment, was correct. 
Mr. Marlow, the defendant’s agent, was present when he 
made the survey, and exhibited to him the plats and grants 
to the McCormick tract and the Edwards’ tract, owned and 
claimed by defendant. 

Witness found all the corners of the McInfuss tract but 
one. There was no dispute about the lines on three sides; 
they were plain enough. On the western boundary, witness 
found a plain line; he found the cypress station called for 
by the original plat, accompanying the grant, and the pine 
corner on the south-west. He cut into the tree 1# inches 
and found the plain marks—cross and three chops. Had no 
doubt that it was the original corner of the McInfuss tract. 
From this corner, running the disputed line according to 
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the course and bearing of the original plat, found a plain 
line into the bay ; was shown the spot on this line where the 
original maple station stood. Following the line through 
the bay, the witness found several trees which he believed to 
be the original line trees; they are marked on witnesses 
plat, At the intersection of this line with the eastern 
boundary line, where there ought to be a pine corner, wit- 
ness found a pine stump answering the description of the 
corner in the plat, but the tree had been burned down by 
fire below the place where the marks would be. To the best 
of witness’ judgment, the line marked and delineated on his 
plat, is the true original line of the McInfuss survey. 
Thomas Et. Hines testified as follows: “I am familiar 
with the lines of the McInfuss plat. In 1834 I carried the 
chain around the western, and part of the southern or dis- 
puted, boundary. I once owned the land myself. I knew 
the cypress station on the western boundary, and the pine 
corner, marked on Mr. Wilson’s plat. I cut timber off of 
this land twenty-six years ago. They have always been 
known and recognized as the original land-marks of this 
tract of land. In 1841 I sold the land to Israel Buil. He 
claimed the land on the west of the bay, down to the line 
marked by Mr. Wilson. The old maple station stood on this 
line. It was inside of defendant’s fence. I know the line 
claimed by defendant on the west of the bay. It isold, and 
was, for twenty years, recognized by both parties as the line. 
I always supposed it to be the true line. There was no dis- 
pute about it, because no one knew that it was not coinci- 
dent with the line on the west of the bay. I always sup- 
posed it to be the same line, and so did Mr. Shearhouse, who 
owned the land on the other side of theline; and the mistake 
was never discovered until defendant commenced clearing 
up the bay. As soon as the bay was cut down, the mistake 
appeared, and it was discovered that the lines were not 
the same, and would not meet. From that time plaintiff 
claimed the lower line and the defendant the upper one, and 
this suit was commenced. I have no doubt the error oc- 
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curred in re-surveying the land. Instead of running through 
the bay, the surveyor ran down tu the bay on both sides, and 
called for a straight line through, and having made a mig. 
take in measurement, on the east of the bay, stopped before 
he was opposite the corner on the other side. Mr. Shear- 
house was the owner of the McCormick and Edwards tracts 
at the time I owned MclInfuss’. The claim by him to the 
upper line on the east of the bay, as delineated by Mr. Hughs, 
and the acquiescence by the owners of McInfuss’ were based 
upon the supposition that the two lines were coincident. It 
would not have been recognized if it had been known that 
they were different lines and would not meet. There never 
was any actual occupation of the disputed territory east of 
the bay until defendant cleared the land, about four or five 
years ago. The mistake was then discovered, and this suit 
commenced. The recognition of the line, on the east of the 
bay, was based solely on the’ idea entertained by both par- 
ties that it was the prolongation of the line, from the other 
side of the Lay. The defendant is now in possession of the 
disputed part, and was when this suit commenced. I have 
no doubt thatthe lower line delineated on Wilson’s survey is 
the true one.” 

Defendant offered in evidence a plat and grant to McCor- 
mick, bounding the McInfuss land on the south, and a plat 
and grant for a tract to Edwards, also bounding McInfuss’ 
on the south, and dated in 1821. Both these plats called for 
the southern boundary of the McInfuss land. She also ex- 
hibited a chain of title to herself for three tracts of land, and 
a survey made by John Moore, in 1801, and one by Z. Powers, 
in 1832. 

W. Hughs testified as follows: . “Iam, by profession, 4 
surveyor. I have surveyed the premises in dispute, and 
the plat exhibited is a true delineation of the same, to the 
best of my skill and judgment. Plaintiff was present with 
his titles when the survey was made, as was also Mr. Keefer, 
the county surveyor. I commenced running the McCormick 
tract at the south-eastern corner. I found the east line and 
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the north-east corner,—a stake, as described on Keefer’s plat, 
which was made by me with his approval, and certified by 
him. It was an old corner. I can’t say it was the original 
corner. It is on the upper line, and on the little island in 
the bay. From this corner we found no line running west. 
There were some blazed trees west of the corner, which I 
believe were line trees, but cannot swear to them. I meas- 
ured off the distance on McInfuss’ plat, between the cypress 
station and corner, and made a corner at the proper distance 
on the west boundary line of McInfuss, and then ran my line 
through the two points, so found. From the stake corner 
in the island to the end of the line west, on the main line, I 
found no marks or traces of a line, except the two blazed 
trees already referred to. There is a plain line east of the 
bay, which is described on my plat, and coincides with the 
upper line claimed by defendant. It is an old line from the 
stake corner, to the stake corner on the islandin the bay. I 
found one station tree: I think it an old station—as old, pro- 
bably, as the corner on the west side, reterred to by Mr. Wil- 
son. The pine corner exists on the west side, as stated by 
the witnesses for plaintiff, and there is a plain line from that 
corner into the bay, and west of it to a stake, said to be the 
corner of McOormick tract. I do not believe the pine corner, 
west of the bay, to be the original corner of McInfuss’; be- 
cause it is too far from the cypress station, and I think the 
tree is not large enough to have been made acorner in 1771. 
From the point where the lower line enters the bay to the 
eastern boundary, I could find nothing which, to me, indi- 
cated a line. I have examined the premises since Mr. Wil- 
son surveyed them. I do not think the marks he refers to 
are land-marks. I will not swear that they are not: when 
marks become so old it is almost impossible to identify them.” 

William Shearhouse testified as follows: ‘I owned the 
lands covered by McCormick and Edwards’ grants ; sold them 
to defendant; lived on McCormick tract. I know the pine 
corner and maple station, on west of the bay, on Wilson’s 
line; always considered that the line, and claimed toit. The 
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upper line, on east bay, I always supposed to be the line. It 
was considered, both by me and the owners of the McInfuss, 
as the true line, for twenty years. I claimed to it and exer. 
cised acts of ownership,—such as cutting wood and getting 
timber, as [had occasion. There never was any actual ocen- 
pation, however, between the disputed lines, until defendant 
cleared up the land and built the fence. I had no fields 
there, no fence, no house, dug no mine. I only claimed it, 
and got wood and timber, as I had occasion. My claim was 
based on the idea, that it was the same line prolonged through 
the bay from the pine corner on the west of the bay, through 
the maple station. I never had any other idea than that the 
two lines were one and the same. The owners of McInfuss 
acquiesced, I have nodoubt, on the same hypothesis. There 
was no line south of that, on the east of the bay, to my knowl- 
edge. I never intended to claim any land except what my 
plats covered. I thought that line was the boundary of 
MclInfuss, and claimed to it.” 

The case was heard in the Supreme Court on the brief of 
counsel. 


Wison & Lester, for plaintiff in error. 
Law, Bartow & Lovet, for defendant. 
Luempxin, C. J. 


Was the charge of the Court erroneous? The case referred 
to, in 16 Ga. £., of Riley, administratria, &c., vs. Griffin, é. 
al., p. 141, is quoted as controlling this case. We do not 
think that case strictly applicable. There, the party went 
into possession of lot No. 3, under the belief that it was lot 
No. 2. We held that his possession, under such a mistake, 
could not ripen into a statutory title. He never intended 
to claim title to lot No. 3, and never did. 

In this case, owing to the obstruction in running out the 
line of Mr. McInfuss’ survey, the true line was probably not 
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run. Though there is conflicting evidence upon that point, 
still, McInfuss claimed to the line actually run by the sur- 
veyor. When the surveys were located of McCormick and 
Edwards, they claimed for their boundary the McInfuss sur- 
vey; and all parties recognized their line as thejtrue boun- 
dary for twenty or thirty years. The original parties never 
claimed any other. Subsequent purchasers under McInfuss 
seek to disturb their line, and set up title to what they are 
pleased to call and consider the true line, since the bay has 
been cleared. 

The Court said, in 16 Ga. Z2., already cited, page 150, 
“Sappose the line sworn to was not that marked by the 
original surveyor, still, if it was agreed on by the co-termi- 
nous proprietors, and acquiesced in, and possession to it held 
for eighteen or twenty years, the parties, and those claiming 
under them, would be bound by it, no matter when, or, by 
whom, the line was run and chopped.” 

Shall the present plaintiff be permitted to disturb the de- 
fendant’s possession? We think not. The parties, after 
acquiescing for such a length of time in the old line, and 
purchasing in reference to it, should not be permitted, at this . 
late day, to unsettle it. They would be getting land which 
they never bought or paid for. 

Judgment affirmed. 





Isaac S. Wurrren, plaintiff in error, vs. Burcuer JEnxmns, 
by her next friend, Srrpnen Jenxrns, defendant in error. 


[1.] Mrs. J. sued W. in equity, to recover a negro, which W. had purchased from her 
husband, without notice, as he alleged, of her eqitable title: Held, that parol evidence 
of facts which appeared on a previous trial between the husband and ene L., who had 
become the agent of W., was admissible to prove notice of her equitable title. 
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[8.] A separate estate may be created by parol, and without atrustee. If there be no 
trustee appointed, the husband will take the legal interest in the wife's separate estate ; 
but equity will treat him as a trustee for his wife. 

[3.] Notice to an agent, of a fact connected with the subject matter of his agency, is no. 
tice to his principal. 


In equity. In Hancock Superior Court. Tricd’ before 
Judge Wu. M. Reese. April Term, 1865. 


Burchet Jenkins, wife of Charles Jenkins, by her next 
friend, Stephen Jenkins, filed her bill against Isaac S. Whit- 
ten, returnable to Hancock Superior Court, Aprjl Term, 


1854. It sought the recovery of a negro girl named Margi- 
© 
” 


© 


anna, as the separate property of Mrs. Jenkins, together 
with hire from January 11th, 1853. 

The bill and answer made two questions :—Ist. Whether 
Mrs. Jenkins took a separate estate in the negro by gift from 
Samuel M. Devereux; and 2d. Whether, if she did, the de- 
fendant, Whitten, purchased from Charles Jenkins, her hus- 
band, with notice of her title. 

At the trial, complainant introduced the following testi- 
mony : 

Martha Ann Jackson.—“1 know the negro girl Margi- 
anna was in the possession of Burchet Jenkins, the year 
that Samuel M. Devereux died—think it was 1847 or 1848. 
I heard Devereux say to Burchet, ‘I give you the negro 
girl Margianna, and you must keep her, and let nobody 
take her from you until I call for her; and after ninety-nine 
years I will call for her, and you must then give her up.’ 
Iam certain that it was the year previous to the death of 
Devereaux, at the residence of Burchet Jenkins, at Farmer’s 
Academy, in this county. I never knew the girl to belong 
to Charles Jenkins. At the time Devereux gave the girl, 
he called upon John G. Rains and Witham Youngblood, 
in my presence, to take notice that he gave to aunt Burchet 
Jenkins, Margianna, for ninety-nine years, and to nobody 
else.” 

John G. Leaines.—“I knew the negro girl Margianna, in 
the possession of Burchet Jenkins some two years. I heard 
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Samuel M. Devereux make a deed of gift to Mrs. Burchet 
Jenkins, and was called on by him to witness the tact. He 
said he gave her to Mrs. Jenkins for ninety-nine years, or 
her life-time, if forever. Mrs. Jenkins was his aunt, and 
his intention was fully expressed to give her the girl for her 
own use, at Farmville Academy, I think in December 1838, 
and Witham Youngblood, Miss Martha Reynolds, and the 
family—”. 

Defendant’s counsel objected to that part of this evidence, 
beginning with “ and his intention,” and ending with “ for 
her own use ;” but the Court overruled the objection. 

James Thomas.—Was counsel for Charles Jenkins in this 
Court, when D. W. Lewis, administrator of 8. M. Devereux, 
attempted to sell the negro girl in dispute, and when a claim 
was interposed by Charles Jenkins, as trustee for his wife. 
The claim was dismissed by his motion, because he did not 
think that was the proper way to try the issue, as between 
the equitable title of Mrs. Jenkins and D. W. Lewis, ad- 
ministrator. Thinks there was some testimony in Court. 
Was also counsel for Mrs. Jenkins in the second case, be- 
tween Charles Jenkins and David W. Lewis, administrator, 
in the action of trover. Ilis recollection is very clear—can- 
not be mistaken about it—that in that case the equitable 
title of Mrs. Jenkins was insisted on, and set up; that 
Charles Jenkins was only asserting his legal title against 
the defendant, Lewis, as administrator, for the protection of 
his wife’s equitable title. There was evidence submitted. 
Belives Mrs. Jackson was then sworn, and the judgment of 
the Court was in conformity with the claim of Mrs. Burchet 
Jenkins, the Court deciding the legal title to be in Charles 
Jenkins, and the equitable title in his wife. The testimony 
of Mrs. Jackson and of Raines was the same on that trial 
as at the present one. 

(Counsel for defendant objected to the testimony of this 
witness, as to what took place on both trials, and, especially, 
to that part of his testimony which sought to explain the 
nature of the case of Charles Jenkins vs. D. W. Lewis, 
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administrator, and to show the nature of the judgment ren- 
dered—they all being matters of record. The Court over. 
ruled the objection, and permitted the witness to testify; 
but received his evidence for the sole purpose of charging 
Whitten with notice of Mrs. Jenkins’ equitable title, and it 
was only so used in the trial.) 

David W. Lewis.—After the trial of the case of Charles 
Jenkins against witness, as administrator, defendant pur. 
chased the girl in dispute from Charles Jenkins. Witness 
acted as agent for Whitten (defendant) in the purchase, and 
paid the money to Jenkins for Whitten. The amount was 
six hundred dollars, which was a fair valuation at the time. 
The parties traded through him, and were some time about it 
Witness told defendant that it was safe to buy the girl ; that 
the Court decided that she was Charles Jenkins’ property. 
Witness told Whitten all that happened on the trial, as well 
as he now recollects. His recollection does not agree with 
Mr. Thomas, as to what occurred on the two trials referred 
to. The claim on the first trial was dismissed because the 
evidence did not support the gift as a separate estate. Mrs. 
Jackson and Mr. Raines were both sworn, and they did not, 
to the best of his recollection, testify to any separate estate. 
On the second trial, the equitable title of Mrs. Jenkins was 
set up, and the same proof, Mrs. Jackson and Mr. Raines, 
offered. Charles Jenkins succeeded in the case, and the 
judgment of the Court was in favor of his own title. When 
he told Whitten of what took place, this is what he told 
him, and that Jenkins’ title was good. He is sure he com- 
atiaatiod to Whitten what did take place on the trial. The 
purchase by Whitten was completed just as the suit was 
ended ; and neGotiations for the purchase, through witness, 
had begun, and been carried on before the trial ended. 

The defendant introduced, in evidence, the records of the 
two cases referred to by the witnesses. 

The first was a claim interposed by Charles Jenkins, as 
trustee of his wife, in March, 1849, and dismissed at Octo- 
ber term, 1850. 
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The second was an action of trover, brought by Charles 
Jenkins, individually, his wife not being mentioned in it, 
returnable to April term, 1851; judgment fur plaintiff at 
April term, 1852; appeal by defendant, and appeal dis- 
missed at April term, 1860. 

The Court charged the jury as follows: 

“Gentlemen of the jury: In this case it is necessary that 
you should first determine what estate in the negro girl 
was given by Samuel Devereux to Mrs. Burchet Jenkins, 
wife of Charles Jenkins. If Devereux gave this girl to 
Mrs. Jenkins, by words excluding the right of the husband 
to control and enjoy the same; by words declaring the ne- 
gro girl was given for her use, and no other person—for her 
use alone—then you will find she had a separate or sole es- 
tate in the girl. If you do not believe that such words were 
used by Devereux as would give a separate or sole estate, 
as above explained, then you will proceed no further in this 
case, but find for defendant with costs of suit. 

“ After determining this point, if you are satisfied, from 
the evidence, that a separate estate was given to Mrs. Jen- 
kins, and no one named as her trustee, I charge you that the 
law made Charles Jenkins, her husband, her trustee, and 
placed the legal title to the regro in him; that is, she 
would have the right to use and enjoy and control the 
slave, and he the nominal ownership or legal title. There may 
be two interests in the same slave—one the equitable inter- 
est, the other the legal interest. The nominal ownership, 
the legal title, would give Charles Jenkins, if the same was 
in him, the right to sue for and recover the slave in a court 
of law. 

“Tt appers from the record of a case before you, between 
said Charles Jenkins and David W. Lewis, administrator, 
admitted by both parties to be correct, that Charles Jenkins 
did actually, in a court of law, sue for and recover said slave. 
In relation to this record, I charge you that there is nothing 
in the same conclusive against the equitable right and claim 
of Mrs. Jenkins to said slave. It does show a prima facie 
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title or right to said negro in Charles Jenkins; and yet, the 
suit there recorded may have been commenced and carried 
through on a nominal title as trustee of his wife. If Charles 
Jenkins, after recovering said slave, at or about the time of 
such recovery, sold said slave to defendant, Whitten, and, in 
the purchase, Whitten bought, dona fide, paid his money, and 
had no notice of Mrs. Jenkins’ claim or equitable interest, if 
any she had, then Whitten’s title is good, and should not be 
disturbed. Did Whitten have such notice? You must de- 
cide this question from the testimony before you. If he had 
notice of Mrs. Jenkins’ claim to the property, and, by mis- 
take of himself or agent as to its validity, honestly believed 
the claim not to be good, then he can not claim as a pur- 
chaser without notice. Notice to the agent of Whitten in 
the purchase of the slave would have been notice to himself. 
If you believe, from the testimony, that David W. Lewis 
acted as agent of Whitten in the purchase of the negro in 
controversy, and that he was notified of the claim of Mrs. 
Jenkins, then Whitten can not defend as a bona fide pur- 
chaser without notice. 

“In response to certain allegations in the bill of com- 
plainant, charging him with notice of Mrs. Jenkins’ claim, 
Whitten denies notice of any such claim. Therefore, to 
establish notice in the case, of this claim of Mrs. Jenkins,’ if 
his agent were not notified ‘as above described, complainant 
must show notice by one witness and corroborating circum- 
stances, or by two witnesses, as it will require that amount 
of proof to overcome the oath of Whitten on the point of 
notice. As tothe merits of the testimony in the case, either 
establishing or rebutting notice, you alone can judge. In 
determining which shall be preferred, you should examine 
the position and interest of the different witnesses, and from 
them and such other as may be proper in the case, say what 
testimony is most reliable. If you believe, from all the facts 
as placed before you, and the law as given in charge by me 
now, that Whitten did not have such notice as above de- 
scribed, cither to himself or his agent, then you should find 
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for the defendant, with costs of suit. If you believe he had 
such notice as I have explained to you, and that to himself 
or his agent, then you should find for the plaintiff; and you 
may find the highest proven value of the slave in controversy, 
in this particular, with interest and cost of suit.” 

The jury found for the complainant; and the defendant 
thereupon brought his bill of exceptions, alleging that the 
Court erred as follows: 

1. In admitting that part of the evidence of Raines object- 
ed to, to-wit: “And his intention was fully expressed to give 
her the girl for her own use.” 

9. In permitting James Thomas to testify as to the ction 
of the Court in the two cases referred to in his testimony, 
the relation in which the parties sued and defended, and the 
judgment rendered. 

3. In charging the jury generally ; and, specifically,fthat if 
Devereux gave the negro girl to Mrs. Jenkins, by words ex- 
cluding the right of the husband to control and enjoy the 
same, declaring the negro girl was given for her use and no 
other person—for her use alone,—then you will find she had 
a separate or sole estate in the negro girl. 

4, In not charging the jury the law of the case, that ,the 
words used by the witness did not pass a separate estate. 

5. In charging that thgrecord was not conclusive against 
the plaintiff; that it only showed a przma facie title in Charles 
Jenkins; and that the suit may have beep commenced and 
carried on on a nominal title. 

6. In charging that if Lewis was the agent and had notice 
of the claim of Mrs. Jenkins, this was notice to Whitten, and 
Whitten can not claim as a purchaser without notice. 


Porrzx, for plaintiff in error. 
L. Steruent, for defendant. 


Waker, J. 


The first question made in this case, is, whether the Court 
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erred in admitting the following testimony of John G, 

taines, viz.: “And his intention was fully expressed to give 
her the girl for her own use.” If this were the only evi- 
dence in the cause, on the subject, perhaps we might be dis. 
posed to reject it; but as the same fact was sufficiently 
established by other testimony, we are unwilling, for this, to 
send the case back. It may be well questioned, however, 
whether this is an expression of opinion, or the statement of 
a fact. 

[1.] The second complaint was the admission of Judge 
Thomas’ testimony, as to the action of the Court in two 
cases mentioned, the relation in which the parties sued, &e. 
The Judge certifies that this evidence was received “for the 
sole purpose of charging Whitten with notice of Mrs. 
Jenkins’ equitable title, and it was only so used on the trial.” 
For this purpose, we think the testimony clearly admissable. 
It was important for Mrs. Jenkins to prove notice to Whit- 
ten of her equitable title, and this evidence tended to show 
such notice, to Lewis at least, who was the agent of Whit- 
ten in purchasing the negro from the husband; and the 
Court, therefore, did not err in admitting the testimony for 
this purpose. We do not say that this was the only purpose 
for which it was’admissable in this case ; but it is unnecessary 
to decide more than that it was properly admitted to charge 
Whitten with notice. 

[2.] The third allegation of error, is to the charge of the 
Court, in relation to Devereux giving the negro to Mrs. 
Jenkins, by words excluding the right of the husband, &c. 
The specific complaint, as we understand it, is to the use of 
the word “alone” in that charge,—that there is no evidence 
to sustain the charge. It is true, the word “alone” is not 
used by either of the witnesses, but there are other words 
used which are equivalent thereto. We think the charge, 
as given, contains the law applicable to the facts of the case, 
and there was evidence to sustain the whole of it ; and, there- 
fore, the Court was right, both in giving the charge, and also 
in refusing to charge that the words used by the witnesses 
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did not pass a separate estate. We think it clear, by the 
evidence in this case, that the donor intended to create in 
Mrs. Jenkins a separate estate. He said to her, “I give 
you the negro girl Margianna, and you must keep her, and 
let nobody take her from you until J call for her; and after 
ninety-nine years, I will call for her, and you must give her 
up.” Again, “At the time Devereux gave the girl, he called 
upon John G. Raines and Witham Youngblood, in my 
presence, to take notice that he gave aunt Burchet Jenkins 
Margianna for ninety-nine years, and to nobody else.” 

We see no error in the charge of the Court, as set out in 
the fifth ground of error. There was no antagonism, in the 
ease of Charles Jenkins vs. Lewis, between the titles of Mrs. 
Jenkins and her husband. <A recovey in that case by her 
husband, was for her benefit. Here was an action to recover 
a negro, which was her separate property : she had no trustee. 
“In that case, the husband will take the legal interest, but 
equity will treat him as a trustee for his wife.” ears vs. 
Brooks, 12 Ga. R., 197, and cases cited. ‘The legal inte- 
rest” was in the husband, and this, at law, must prevail ; but 
surely the assertion of this “legal interest,” against a mere 
wrong doer, can not be held to conclude the wife from show- 
ing, in a Court of Equity, her equitable title. We think the 
case of Fears vs. Brooks, swpra, an authority for the charge 
as given, in relation to “ carrying on a case on nominal title.” 

[3.] We think there was no error in the Judge charging 
that notice to Lewis was notice to Whitten. There is no ques- 
tion that Lewis was the agent of Whitten, in purchasing the 
negro. He negotiated the trade for Whitten ; and we are 
very much disposed to think there was sufficient evidence to 
charge Whitten with actual notice of the claim of Mrs. Jen- 
kins ; but whether there is or not, there was no doubt about 
Lewis, his agent, having notice of her claim, at the time of 
purchase and for several years prior thereto; at least, from 
the time Charles Jenkins claimed the property, “ as trustee 
of his wife, Burchet Jenkins,” on the 30th of March, 1849. 
“Notice of facts to an agent, is constructive notice thereof 
39 
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to the pricipal himself, when it arises from, or is at the time 
connected with, the subject matter of his agency; for, 
upon general principles of public policy, it is presumed that 
the agent has communicated such facts to the principal ; and 
if he has not, still, the principal having entrusted the agent 
with the particular business, the other party has a right to 
deem his acts and knowledge obligatory upon the principal.” 
These are all the errors complained of, and we think none 
of them sufficient to entitle the party to a new trial. 
Judgment affirmed. 





Witram HH. Freeman, plaintiff in error, vs. V. A. Gasxm, 
defendant in error. 


Defendant in injunction bill, was, by the sheriff, dispossessed of certain premises in dis- 
pute, for failure to comply with the terms of the injunction, and the complainant was 
putin possession. The complainant afterwards dismissed his bill in open court, with- 
out objection from the defendant. Subsequently, the defendant, by petition, accom- 
panied with copies of the proceedings no longer in court, applied to the Judge at 
Chambers, to be restored to the possession thus lost, giving no notice of the applica- 
tion to his adversary: Held, That, as the case then stood, it was right to refuse the 
application. 


In equity. Petition at Chambers. Decided by Judge 
Warner. May 1866. 

The defendant in error, Gaskill, filed his bill in equity 
against Freeman, the plaintiff in error, returnable to the 
April term, 1866, of Fulton Superior Court, alleging divers 
matters touching the renting and possession of a certain 
blacksmith’s shop, and praying for an injunction to restrain 
Freeman from further having, working, using, renting, or 
occupying said shop, except upon certain conditions, and 
upon failing to comply therewith, that he be immediately 
turned out of possession. 
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Judge Bigham, to whom the bill was presented, sanction- 
ed the same; at the same time appointing a receiver, and 
declaring in the order of appointment, that in case the 
receiver failed or refused to act, the defendant was enjoined 
in terms of the prayer of the bill, until after paying into 
the hands of the Clerk, a certain sum for rent, and giving 
security for certain future payments, monthly in advance. 
A writ of injunction was issued by the Clerk; and the sheriff 
returned thereon that he had executed it by turning the de- 
fendant out of possession, and giving possession of the premi- 
ses to the complainant. 

At the appearance term of the cause, the defendant an- 
swered the bill, and moved to dissolve the injunction. Pend- 
ing the argument of the motion, the complainant dismissed 
his bill in open Court, (the defendant not objecting) and 
judgment was entered up against him for costs. 

On the 8th of May, thereafter, the defendant in the bill, 
without giving any notice of his application to the com- 
plainant, presented to Judge Warner, at Chambers, the 
original papers in the cause, together with a petition, veri- 
fied by affidavit, alleging, that since the dismissal of the 
bill, he had demanded of the complainant the possession of 
said premises, and that he refused to deliver up the same, 
and praying the Judge to grant an order restoring the pos- 
session to defendant, as fully as if said injunction had never 
been granted, or such other order as would comport with 
the rights of all parties in interest. 

The Judge refused the application, and that is complained 
of as error. 


Gartrett & Hint, and Barnett & Briecstey, for plaintiff 
in error. 


Brown, representing D. F. Hammonp, for defendant. 
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Harris, J. 


This is a very strange case, as presented by the record. 
The defendant in error had asuit in ejectment, against Free- 
man, pending at the time he filed a bill of an extraordinary 
character, wherein he prayed the appointment of a receiver 
of the rent of the blacksmith shop in controversy, and, upon 
the failure of Freeman to pay monthly in advance the rent, 
that he be dispossessed, and the property delivered to the 
receiver. The prayor of the bill was almost literally em- 
bodied in the sanction of the then Circuit Judges of the in- 
junction. 

In the event of the failure of the receiver appointed, to act, 
it was ordered that the Clerk of the Superior Court of Fulton 
county should. 

The injunction was served on Freeman—he refused to com- 
ply withits terms: he was then dispossessed by the sheriff, and 
the defendant in error, Gaskill, placed in possession of the 
premises in dispute, (without any requirements of him to 
pay the monthly rent or value of the use of the shop) that 
they might be held by the receiver to abide the result of the 
litigation between the parties. Subsequently, during the 
next term of the Superior Court, after the case had been 
called on the docket, and during the term, the complainant 
dismissed his bill. Whether he also dismissed his ejectment 
suit, does not appear. The possession having thus been 
changed, it will be for the Court to decide whether that suit 
can be retained or not. Since the adjournment of Fulton 
Court, the counsel of Freeman, dissatisfied with the turn the 
litigation had taken, made application, by petition to Judge 
Warner, the presiding Judge of that circuit, to restore Free- 
man to his original possession. This was refused, on the 
ground that the proceeding was too summary. 

We concur in the judgment pronounced. 

We do not find in the record any motion to compel com- 
plainant to re-instate his bill to cause the shop to be put in 
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the possession of the Clerk of the Court as receiver. Had 
this been moved during term-time, we will not say but that 
the action indicated might have been followed up in vaca- 
tion, upon petition and reasonable notice for such orders as 
might be necessary to his restoration to his original rights. 

It is for counsel of Freeman to take such step, if wrong 
has been done their client, as may vindicate his rights; and 
we make no doubt but that the Circuit Judge will, when a 
proper application shall have been made in Court therefor, 
so order, that the process of the law shall not be abused by 
his officer, or permit a party litigant, through any instru- 
mentality, or management, to obtain an undue and in equita- 
ble advantage over the other, who claims, as the record 
shows, dona jide title to the premises in dispute.’ 





James W. Armsrrone, plaintiff in error, vs. Wa. B. Jonzs, 
Sheriff, defendant in error. 


{1.] The doctrine in 29 Ga., page 710—in Levy vs. Shockley—re-affirmed. 

[2.] This was a rule against the sheriff for failing to make the money when ordered to 
do so by the plaintiff. The facts are as follows: The executions were placed in the 
hands of the sheriff on the 12th day of October, 1865, and he was directed to levy them 
on certain cotton belonging te the defendant. Part of said cotton was at the depot in 
Oglethorpe city, ready for shipment ; and the defendant has since sent off various lots of 
raid cotton. The sheriff refused to make the levy, upon the ground that the plaintiff 
had failed to make the preliminary affidavit prescribed by the original stay-law of 
1860, and continued, by the Act of March 1865, ‘during the continuance of the war.” 
Held, That the war had ceased before October 12th, 1865, when the executions were 
placed in the sheriff's hands by the plaintiff, with instructions to levy the same ; and 
that failing or refusing to do so, he made himself liable to the plaintiff by rule oraction 
on the case, at his option. 

(3.] That a court will always abstain from calling in question the Constitutionality of 
an Act of the Legislature: Provided There be any other ground in the case upon 
which to rest their judgment. 


Rule against the Sheriff. Macon Superior Court. March 
Term, 1866. Decided by Judge Cots. 
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The following facts were agreed upon by the parties; 
That sundry fi. fas. in favor of James W. Armstrong against 
George W. Fish, Daniel Kleckley, and others, issuing from 
Macon Superior Court in 1862 and 1863, were placed in the 
hands of Wm. B. Jones, sheriff of said county, on the 12th 
day of October 1865, and that he was ordered to raise the 
money thereon; that at the time of delivering said fi. fas. 
into the hands of the sheriff, that the plaintiff wrote the 
sheriff a letter—which it was admitted he received—point- 
ing out certain property of defendant’s subject to said exe- 
cutions; that there were at that time two hundred bales of 
cotton (all in the seed except about twelve bales) in the pos- 
session of George W. Fish, defendant in fi. fa., twenty-three 
bales of which cotton was then at the depot for shipment; 
and that said Fish has, at sundry times since, sent off from 
the county various lots of said cotton. 

It was also admitted, that bales of cotton belonging 
to Daniel Kleckley, defendant in fi. fa., have been sent off 
from the county, and sold since the said 12th day of Octo- 
ber 1865, and that said cotton was at that time in the ware- 
house of Elbert Lewis, in Oglethorpe City, for shipment. 

It was further agreed that no affidavit was made by plain- 
tiff in fi. fa. prior to the delivery of said fi. fa. to the sheriff, 
and the request to levy, as required by the act of December 
20th, 1860; nor has any affidavit been made by the plaintiff 
since. 

Upon the foregoing admission of facts, the court refused 
the rule absolute against the sheriff: which refusal is ex- 
cepted to by the plaintiff in fi. fa.; and the same is now as- 
signed as error. 





Cozs & Jackson, for plaintiff in error. 


Hatt, Rosrnson, Linton Sternens, Brown, and A. H, 
Srepuens, for defendant in error. 
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Lumpkin, C. J. 


No objection was raised by the sheriff at the time, nor is 
it raised in the argument now, for want of indemnity to 
make the levy. This point was settled by this Court in Levy 
vs. Shockley, 29 Ga. Rep., page 710. This Court said, by 
Mr. Justice Stephens, delivering the opinion, “The fact that 
the plaintiff in fi. fa. pointed out the property for a levy, 
was indemnity to the sheriff; for the plaintiff was bound to 
protect the officer in doing the specific thing which he had 
ordered him to do. If that indemnity was not sufficient, the 
sheriff could have objected to it on that ground, and have re- 
fused to act until it had been made sufficient. He cannot be 
heard now with the suggestion of an objection which, if 
made at the proper time, might have been promptly met 
and removed. We think the rule was rightly made abso- 
lute.” F 

The sheriff, in response to the rule nzsi calling upon him 
to show cause why he had not made the money on the plain- 
tiff’s” executions, plants himself solely on the fact, that the 
plaintiff had failed to make an affidavit, in accordance with 
the 4th section of the Act, passed 20th of December, 1860, (see 
pamp. Acts of that year page 21-22) entitled “an Act to 
grant relief to the banks and people of this State,” which sec- 
tion provides, “that the property of the defendant shall not 
be sold under a fi. fa., nor his person arrested nor imprisoned 
under a casa, unless the plaintiff, his agent, or attorney, 
shall make affidavit that the defendant is removing, or about 
to remove, without the limits of this State or any county 
thereof, or is removing, or is about to remove, his property 
beyond the limits of this State, or any county thereof.” 

The foregoing Act was continued substantially in force up 
to the 9th of March, 1865, when the Legislature enacted, 
that it “shall remain in force during the continuance of the 

present war,” (see pamp. Acts passed November, 1864, and 
February and March, 1865, page 45.) 
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It is obvious, then, that the justification of the sheriff in re. 
quiring a preliminary affidavit to be made by the plaintiff, 
before he would levy on the defendant’s property, when it 

‘was pointed out by the plaintiff, and the sheriff directed to 
make the levy, depends upon the single fact, of whether 
or not the war existed on the 12th of October, 1865. 

We hold that the war had terminated before that time. 
For nearly six months prior to that period, all resistance to 
Federal authority had ceased, and in the language of Mr. 
O’Conor, “the flag of Southern Independence no longer 
courted the breeze—not a single bayonet of the Confederacy 
confronted Federal power—and the Confederacy itself was 
extinguished, as completely as if its last champion had per- 
ished when Stonewall Jackson fell. Submission to the an- 
thority of the victorious North was absolute and perfect 
throughout the whole region which had been designated as 
in insurrection.” 

Judicial decisigns made by men of eminent ability might 
be adduced in support of our position. James Eagan, 
sentenced by a military commission in South Carolina for 
the offence of murder, applied for his discharge under a 
habeas corpus sued out before Mr. Justice Nelson, one of 
the judges of the Supreme Court of the United States. 
In delivering that opinion, the judge, amongst other things 
said, “For all that appears, the civil local, Courts of South 
Carolina, were in the full exercise of their judicial functions, 
some seven months previously to this trial, by the revival 
of the laws and the re-organization of the State Government, 
in obedience to, and in conformity with, its constitutional 
duties tothe Federal Union. Indeed, long previous to this, a 
provisional government had been appointed by the President, 
as commander-in-chief of the army and navy of the United 
States, for the especial purpose of changing the existing state 
of things and restoring civil government over the people.” 

Provisional Governor Johnson, in August 1865, issued his 
proclamation, authorizing all civil officers not excepted by 
the amnesty proclamation, to resume their civil functions. 
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The Courts were holden throughout Georgia in the Sum- 
mer and Fall of 1865, and, in the months of August and 
September of that year, cases were reinstated on the dockets 
which had been dismissed on account of the plaintiffs being 
adjudged alien enemies. Indeed, for all practical purposes, 
the war could not be said to continue after the surrender of 
the armies of Generals Lee and Johnson, and the capture and 
imprisonment of Mr. Davis. All of which events transpired 
long prior to the time when the sheriff was ordered to levy these 
fi. fas. He had no authority, therefore, to require the plain- 
tiff to make the affidavit, as the Act prescribing it as a con- 
dition precedent toalevy, had expired by its own limitation, 
and the present Act had not then been passed. Neither had 
the convention of the people then met and interposed their 
prohibition on this subject. It may be supposed, by some, 
that war having once existed, before peace can be inaugu- 
rated, there should be some formal public act either by the 
President, or Congress, or both; and, for certain purposes, 
this may be true. But we apprehend the true doctrine to 
be this: The constitution contemplates only foreign nations, 
in the power vested in Congress to declare war, and that as 
it respects civil strife or resistance to the Federal authorities at 
home, peace may be said to be restored whenever that 
resistance ceases. 

The sheriff stands, therefore, wholly without excuse, and 
the only remaining question is, what remedy has the plain- 
tiff for this neglect of duty. 

The Judge below held that he was not entitled to have 
his rule made absolute ; but the Code provides otherwise : it 
declares that “ the sheriffs of this State shall be liable to an 
action on the case, or an attachment for contempt of Court, 
at the option of the party, whenever it appears that such 
sheriffs have injured such party, either by false return, or by 
neglecting to arrest a defendant, or ‘to levy on the property 
of the defendant, or to pay over to the plaintiff, or his attor- 
ney, any moneys collected by such sheriffs, by virtue of any 
fi. fa., or other legal process, or to make a proper return of 
40 
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any writ, execution, o1 other process ; put into the hands of 
such sheriff.”—Section 3853, 

The cotton of the defendants, directed to be levied on by 
the plaintiff, has been removed from the county of Macon; 
the law, therefore, will presume that injury has been sus- 
tained by the neglect of the officer to do his duty. 

One other point, and Iam done. I am aware of the in- 
terest awakened in the public mind, from a belief that a 
case, involving the constitutionality of the stay law, as it is 
commonly called, was before the Supreme Court at its pre 
sent term, and would probably be adjudicated. Had it been 
so, [should have met, without difficulty, the emergency. 
But while it is right, on all proper occasions, to meet and 
settle such questions with firmness, yet, it is equally the 
duty of Judges to decline deciding on the constitution- 
ality of an Act of the Legislature, when not necessary to do 
so. We should have done violence to the facts of this case, 
as well as to the real and only question at issue between the 
parties, to have stepped aside from the record and involved 
ourselves in the determination of this much vexed ques- 
tion. 

Finding, then, another clear ground (and, indeed, to our 
minds the only one) upon which to place our judgment, we 
leave, for the present, this grave and delicate question until 
its decision becomes indispensable, acting upon the old 
maxim, that sufficient unto the day is the evil thereof. Such 
was the course and counsel of Mr. Justice Barbour in the 
cease of ex-parte Robert B. Randolph, 2d Brockenboroughs 
Reports, 447. And the wisest Judges have done likewise. 
Judgment reversed. 
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Erwarp B. Porcett, plaintiff in error, vs. Taz SourHern 
Express Company, defendant in error. 


{1.] Parol evidence is admissible to show a special contract between a shipper and a 
common carrier, notwithstanding the carrier’s clerk had given a receipt, specifying the 
terms on which the freight was received. 

[2.] A receipt given for goods delivered to be shipped is only prima facie evidence, 
not con¢lusive, and parol evidence is admissible to show that the receipt does not con- 
tain the agreement of the parties. ; 

[3.] Where a shipper agrees to accompany his cotton to be shipped by railroad, to guard 
against fire, and fails to do so, the carrier may take the cotton in his absence, or 
abandon the contract at his option. 

[4.] A common carrier cannot, by special contract, exempt himself from liability for 
loss occasioned by his own negligence. 

[5.] Where a common carrier receives freight for transportation, and fails to deliver it, 
the burden of proof is upon him to show that he is not liable to respond in damages 
for it. 

(6.] When a carrier leaves a car load of cotton at an intermediate station, ona side track, 
within ten feet of the main track, in danger of fire from sparks from passing engines, 
and without a guard, this is evidence of gross negligence, and, unexplained, will 
make the carrier liable for all losses occasioned by such negligence. 

(%.] The notice required by the Act of 1863 to define the liabilities of common carriers, 
etc., is public notice. 


Complaint. In Richmond Superior Court. Tried before 
Judge Hoox. October Term, 1865. 


This was an action by Purcell against the Express Com- 
pany, as a common carrier between Augusta, Ga., and Wil- 
mington, N. C., for damages for failure to carry safely, and 
deliver at the latter point, thirty-three bales of cotton. 

The plaintiff’s evidence was, in substance, as follows : 

Doughty—Proved the weight and quality of the cotton, 
and its value at Augusta. 

Kiddell—Proved the price of cotton at Wilmington. 

J. B. Wilson—Proved his agency for the defendant and 
the signing of a receipt by him as such. He testified, on 
cross-examination, that he did not receive the cotton himself, 
but made out the receipt from data furnished by the tally- 
book kept at the railroad by the clerk of defendant ; that 
he knew nothing of the contract or the cotton, or whether 
the defendant charged the usual rates or not. 
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The receipt mentioned by the witness was read in eyi- 
dence. Here is a copy of it: 


“ SouTHERN Express Company, 
Aveusta, May 9th, 1864. 

Received of E. B. Purcell thirty-three bales of cotton, 
valued at dollars, and for which amount the charges 
are made by said company, marked R. R., for James Mullen, 
Wilmington, N.C. 

Which, it is mutually agreed, is to be forward to our agency 
nearest, or most convenient, to destination only, and then de- 
livered to other parties to complete transportation. 

It is further agreed, and is part of the consideration of this 
contract, that the Southern Express Company is not to be 
held liable, or responsible, for the property herein mention- 
ed, for any loss or damage arising from damages of railroad, 
ocean, steam, or river navigation, leakage, fire, or from any 
cause whatever, except the same be proved to have occurred 
through the fraud or gross negligence of its agents or ser- 
vants, unless specially insured by it, and so specified in this 
receipt; which insurance shall constitute the limit of the 
liability of the Southern Express Company in any event; 
and if the value of the property above described is not stated 
by the shipper at time of shipment, and specified in this 
receipt, the holder hereof will not demand of the Southern 
Express Company a sum exceeding fifty dollars for the loss 
or detention of, or damage to, each package herein receipted 
for. Nor shall said company be held responsible for the 
safety of said property after its arrival at its place of desti- 
nation. * * (All articles of glass or liquids will be taken 
at shipper’s risk only, and the shipper agrees that the com- 
pany shall not be held responsible for any injury or loss by 

breakage, leakage, or otherwise.) 
For the Company, 
Freight $1158.50. Paid. J. B. Wuson.” 


Damiste—W as, on the 9th of May, 1864, the conductor in 
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charge of a freight train on the South Carolina Railroad. 
The cotton carried that day was on a flat car, which had no 
protection against fire. No special messenger with it, or 
other person to protect it, except the hands on the train— 
no buckets only those belonging to the train. Witness left 
the car at Branchville on a side track. It was in danger of 
being burned by sparks from passing engines: the tracks 
were about ten feet apart. Witness don’t know the fate of 
the cotton ; but a carof cotton was burned “upon that side” 
about thattime. There was arailroad watchman at Branch- 
ville. The railroad received cotton, at times, on platform 
cars. 

Cole—Superintendent of the Georgia Railroad—testified 
that he had been superintendent of Railroads for seven years, 
and that the rule of railroads requires very great care in 
loading cotton; that it is usually placed in box cars; that 
when on open platform cars, buckets of water should be 
carried along to extinguish fire; that when left at stations, 
it should be under guard; and that when left on side lines 
it is in danger of fire from passing trains. 

The defendant’s evidence was, substantially, as follows : 

Sylvester—Was an employee of defendant, and had been 
for seven or eight years. Defendant had no box cars in 
May 1864, and leased none—had two open platform cars. 
About 9th of May 1864, plaintiff had a load of cotton 
brought on one of these cars to the South Carolina Railroad, 
from direction of the Georgia Railroad. Witness was sent to 
Marly, Superintendent of the South Carolina Railroad, tosee 
if he would takeit. Herefused, unless defendant would send 
it on one of these cars, covered with a tarpaulin, and with 
it a man with buckets to extinguish fire. Witness told this 
to defendant’s superintendant, in presence of plaintiff and 
James Mullin. Plaintiff and Mullin agreed that the latter 
should go along, and comply with Marly’s terms. He did 
not go, however, until the next morning after the train left 
with the cotton. 

Defendant was to receive only half the usual freight ; took 





















318 SUPREME COURT OF GEORGIA. 


Purcell vs. The Southern Express Company. 








the cotton as an act of accommodation to plaintiff, he being 
arailroad man. He gave his due bill for the freight, and 
has never paid it. Witness thinks war existed at the 
time—does not know the fact—was not there. Cotton was 
received at that time only on condition of being at shipper’s 
risk. Defendant had never published to that effect that 
witness knows of. He don’t know that defendant refused to 
carry cotton except under certain restrictions, or received 
goods from some and not from others. Preference was 
never given. Witness was told by an employee of the 
defendant that the cotton was burned. The remains of the 
car came back: witness saw them. 

Defendant sometimes refused to receive particular sorts 
of goods, considered especially hazardous, without writing 
on the receipt “At shipper’s risk.” This indorsement was 
required only as to goods extra hazardous. 

The jury returned a verdict for the defendant; and the 
plaintiff moved for a new trial on the following grounds: 

1. Because the Court permitted the witness, J. B. Wilson, 
to testifiy “that the written rceipt given by him, for the 
plaintiff’s cotton, was made from entries on the tally-hook, 
used by defendant in shipping cotton, and that he did not 
receive the cotton described therein.” Counsel for the plain- 
tiff objecting. 

2. Because the Court permitted the witness, —— Sylves- 
ter, to testify that he was present at a conversation between 
the plaintiff and the managers of the defenfendant, wherein 
the plaintiff agreed to take the risk of shipment of the 
cotton on an open car, and to cover the same with a tar- 
paulin, andsend a man along with buckets of water to put 
out fire;” counsel for plaintiff objecting, and insisting 
that the same varied and contradicted the written receipt 
given to the plaintiff at the time. 

3. Because the Court refused to charge the jury, as re- 
quested by plaintiff’s counsel, that “to prove an express con- 
tract, it must appear that the same was fully complied with 
by both parties, and if the shipper fails—neglects his portion— 
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the carrier has no right to remove the goods, without first 
giving him notice ;” but qualified the same, stating that this 
would be to make the carrier responsible for the neglect of 
another not under his control. 

4, Because the Court refused to charge the jury, as re- 
quested by the plaintifi’s counsel, that, “if it appears that 
any unusual restriction was imposed upon the plaintiff, and 
that he could not get his goods shipped, except under those 
restrictions, that the same, under the law of this State, is ut- 
terly void, and the carrier is still liable;” but qualified the 
same, by stating that the carrier was liable, provided these 
restrictions were imposed after notice, as required by the Act 
of the General Assembly of 1863. 

5. Because the Court charged the jury, as requested by 
defendant’s counsel, “that the receipt of the clerk in this 
case does not alter the right of the parties under the special 
agreement, if a special agreement be shown. 

6. Because the Court charged the jury, upon their return 
into Court for instructions, that the Act of the General As- 
sembly, of April 18th, 1863, required public notice to be 
given by the carrier.” 

7. Because the Court, on the return of the jury for instruc- 
tions, charged, “that the neglect of one party to a special 
contract with a common carrier to perform his portion of 
his contract, does not discharge the carrier, who must, never- 
theless, proceed to transport the goods to the place of desti- 
nation.” 

8. Because the verdict of the jury was contrary to the law 
and evidence. ; 

The Court refused a new trial; and this is complained of 
as error. 


Mittrr, for plaintiff in error. 


Goutp, for defendant. 
Watxer, J. 
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[1.] “ A common carrier cannot limit his legal liability 
by any notice given, either by publication or by entry on 
receipts given or tickets sold. He may make an express con- 
tract, and then will be governed thereby.” Code, Sec. 2041, 
If a common carrier may make an express contract, cer- 
tainly he will be allowed to prove it; and, as he would not 
be allowed to limit his liability by an entry on a receipt 
given, so, of course, he will be permitted to prove it by 
aliwnde testimony. Evidence, then, aside from the receipt, 
was most clearly admissible to prove an express contract. 
In this case, we think the express contract was satisfactorily 
proved, and was a contract outside of anything contained 
in the receipt. The receipt was given by aclerk who knew 
nothing of the express contract, nor of the terms upon 
which the cotton was received. It certainly would be a 
great hardship upon defendant, to hold that a receipt given 
under such circumstances, is conclusive, and that no testi- 
mony shall be admitted to show, either a special contract 
or the circumstances under which the receipt was given. 
Such, we apprehend, is not the law. 

[2.] A receipt, acknowledging the delivery of the goods, 
etce., is merely prima facia evidence of the fact, and not 
conclusive. 1 Greenl. Hv. 305. We understand it always 
to be admissible to prove, by parol, such facts as will show 
that the written instrument never had any legal existence 
or binding force; that it was given under such circum- 
stances that it fails to contain the evidence of the contract 
entered into between the parties; this is done, not for the 
purpose of altering its terms, but to show that it does not 
contain the agreement of the parties. From this it follows 
that we think the Court did not err in admitting the testi- 
mony of Wilson and Sylvester. 

[3.] Nor do we think the Court erred in refusing to 
charge, as set out in the third ground of the motion for a 
new trial. The agreement between plaintiff and defendant 
was, that defendant would ship the cotton on a platform 
car, and Mullen was to throw a tarpaulin over the cotton, 
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and go along, with buckets of water, to put out fires. De- 
fendant proceeded to carry out it’s portion of the agreement, 
but Mullen, the agent of plaintiff, failed to carry out his; 
and plaintiff insists that, because of his failure, defendant 
was bound to abandon the contract; or, at any rate, must 
give notice to plaintiff before proceeding to carry it out. 
We are not aware of any legal principle which requires 
any such thing. It was the duty of the parties, respectively, 
to perform their several obligations, at the proper time. 
Railroads have their schedule times for running their trains, 
and it is the duty of persons having business to be trans- 
acted by them, to be on hand at the proper time. The road 
was not bound to await the plaintiff’s convenience, in the 
absence of contract, but was authorized to proceed to carry 
the cotton, if it saw proper to doso. Itis true, the road 
might have declined to take the cotton at all, upon plain- 
tiff’s failure to comply with the part of his agreement, but 
was not bound to do sv. The defendant saw proper, in the 
absence of the agent of plaintiff, and without the agreed 
precautions against fire, to undertake to carry the cotton ; 
and the question here is, did it, under the circumstances, 
use ordinary care and diligence,—such care as the law re- . 
quires. 

[4.] “ Common carriers cannot, by any special contract, 
exempt themselves from liability from losses arising from / 
negligence.” Berry et. al. vs. Cooper et. al. 28 Ga. B., 543. 

[5.] Having taken the cotton, it lies on defendant to show 


\\what became of it; and to show it was lost without its 


fault. Does the proof relieve defendant from liability ? 
The cotton was shipped for Wilmington, N.C. Why it was 
left at Branchville, S. C., the proof fails to inform us. The 
receipt given by Wilson says: “ Which (cotton) it is mu- 
tually agreed, is to be forwarded to our agency nearest or 
most convenient to destination only, and there delivered to 
other parties to complete the transportation.” Was Branch- 
ville the agency nearest or most convenient to destination, 
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and was the cotton delivered to other. parties to complete 
the transportation? Delivered to whom ? 

[6.] It was left on a side track, within ten feet of the 
passing engines, and was in danger of fire from the sparks, 
and was actually burned in a short time thereafter ; or, ag 
Damiste, the conductor, says, “about that time.” Cole, Su- 
perintendent of Georgia Railroad, “an expert,” says, when 
cotton is left ata station, it should be under guard, and 
when left on side lines, is in danger of being fired from 
passing engines: the conductor says the same thing. Now, 
what excuse does defendant offer for leaving this cotton in 
this exposed condition, and without a guard? We have 
looked in vain for any sufficient excuse in the testimony. If 
any justification exists, we presume it can be made appear 
on another trial. To our minds, the leaving of 33 bags of 
cotton, on an open car, within ten feet of the track, where 
it is exposed to sparks of fire from passing engines, without 
any guard, and without any good reason for so doing, looks 
very much like gross negligence, and, unexplained, makes 
defendant liable for the loss thereby occasioned. At any 
rate, as the defendant, in this case, has, in our opinion, failed 
to show that there was “no negligence” on its part—and 
this burden was upon it, Berry vs. Cooper, supra,—we think 
the ends of justice require a new trial. 

[7.] We do not think the Court erred in refusing to 
charge, as set out in the 3d ground of the motion for a new 
trial. The “ Act to define the liability of common carriers, 
in certain cases,” assented to 18th April, 1863, was passed 
to meet a certain state of things, specified in the preamble, 
and we are not disposed to extend its provisions beyond its 
terms. It has expired by its own limitation. We do not 
think the facts of this case come within its provisions. We 
think the notice spoken of in the Act was public notice. 

A new trial should be granted on the ground indicated 
above. 

Judgment reversed. 
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James H. Bryans, plaintiff in error, vs. Tae State oF 
GroretA, defendant in error. 


The Solicitor General entered on the bill of indictment arraignment and plea of not 
guilty, but by inadvertance, there was, in fact, no arraiagnment or plea, The jury 
were impanneled and sworn, the indictment was read to them, and the Solicitor made 
his opening address, and was about to introduce evidence, when counsel for prisoner 
moved the court to allow a verdict of not guilty to be taken, on the ground that there 
had been no arraignment or plea. The court overruled the motion, and permitted 
the Solicitor to enter a nolle prosegui: Held, That as there was no issue for the jury 
to try, the prisoner was not in jeopardy, and it was not too late to nol. pros, the indict- 


ment. 


Indictment for Assault with intent to Rape. In Butts 
Superior Court. Motions decided by Judge Spzzr. Sep- 
tember Term, 1865. 


The plaintiff in error being indicted for the offence of as- 
sault with intent to commit a rape, a jury was impanneled 
and sworn to try him. The Solicitor General opened the 
case for the State, read the indictment to the jury, and 
offered to swear the prosecutrix. Prisoner’s counsel objected 
to the introduction of any testimony, and moved the court 
to be allowed to take a verdict for the prisoner, on the 
ground that there had been no arraignment and no plea. 
The court stated that it was judicially cognizant of the fact 
that there had been no arraignment, and the Solicitor, Gene- 
ral stated there had been none, and no plea; that he had made 
the entry, “ The defendant arraigned and pleads not guilty,” 
without the consent of defendant or his counsel, and that 
he was mistaken in thinking that counsel had waived ar- 
raignment; that he had stated to counsel associated with 
him for the State, when asked by them if defendant had 
been arraigned, that his counsel had waived it, which was a 
mistake; and that the counsel had not been asked to waive 
it—nothing having been said about it. 

The court overruled the motion; and this is assigned ag 
error. 

Pending this motion, the Solicitor General moved te strike 
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the entry of arraignment and plea, and to enter a nolle 
prosequi. The court allowed the entry to be stricken, and a 
nolle prosequt to be entered, and discharged the jury. This, 
also, is assigned as error. 

The Solicitor General moved the court, after the nol. proz., 
to hold the defendant in custody until a new indictment 
could be had, which was done; and another indictment for 
the same offence was returned, the trial of which was post- 
poned for the hearing of this case in the Supreme Court. 


TriprE and Froyp, for plaintiff in error. 
Hammonp, Sol. Genl. for the State. 
Harris, J. 


Until arraignment and plea, there is no issue between the 
State and prisoner. See 4525 sec. of Code. 

It is conceded on all hands, that there had been in this 
case no arraignment of the prisoner, nor waiver of it. There 
could, consequently, be no plea to the indictment. The em- 
panneling of a jury then was, then, merely an irregularity. 

The omission to arraign, in Georgia, furnishes no ground 
in arrest of judgment: the prisoner cannot, under our crimi- 
nal system, get any substantial advantage by it. The provi- 
sions of the Code and its spirit, in consonance with that of 
the age, looks only to giving the accused a fair and impartial 
trial upon the merits of the case, and gives no countenance 
to the escape of persons charged with crime, upon mere tech- 
nicalities.» The day has passed, and never to return, when 
the course of justice could be arrested by trifles and objec- 
tions having no substantive weight. 

Whilst we give such expression to our opinions, we will 
not, by construction, deprive a person accused of any safe- 
guard to which he is clearly entitled by law; but we cannot 

llow him to sit by silently, with eminent counsel by hisside, 
all cognizant of a casual omission of whatis considered mostly 
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a form, and which is uniformly waived when requested, and 
to snatch, in consequence of it, as it were by indirection, a 
verdict of not guilty. 

Would not such a verdict, thus had, be on its face a living 
lie? Would it not be also a libel on the honesty of the jury 
finding it—the intelligence of the Court sanctioning it? Per- 
sonsaccused should betried. Let the State offer its evidence 
of guilt, and if insufficient to establish it beyond a, reasona- 
ble doubt, then let the jury find a verdict of not guilty. 

We well know that, by the Code, a nolle prosequi cannot, 
without the consent of the accused, be entered on an indict- 
ment after a case has been submitted to a jury; but we de- 
cide that there can be no legal submission to a jury until 
after arraignment and plea, or issue made. Hence, we can 
perceive no error in the Circuit Judge in allowing the Solici- 
tor General to enter a nolle prosequi under the circumstan- 
ces of this case. Had there have been an issue, as the law re- 
quires in all criminal cases, and one juror only empanneled 
and sworn, the case would then have been submitted, and 
no nolle prosequé could be then entered as of right, but only 
with the consent of the accused. Then the jeapordy of the 
accused begins, and not till then. Whenever a juror has 
been selected and sworn, the cause must proceed to verdict, 
unless one of those contingencies should occur provided for 
by statute. 

I have announced, I believe, the view ot the entire Court. 
Iventure to suggest, that lam unable to perceive any reason, 
of weight, why the Circuit Judge could not, with propriety 
and according to the analogies of law, have held that the ac- 
cused was entirely estopped from objecting that there was no _ 
arraignment and plea or issue in the case; as he had proceeded ~ 
toselect his jury, and allowed them to be sworn, “to try the 
issue formed on this bill of indictment between the State of 
Georgia and himself, charged, &c.” His silence and con- 

duct, in the presence of the Court, entirely cognizant of the 
omission, and not objecting to proceeding, authorized the 
Court to presume an issue: he should not, after what had 
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transpired, be permitted to deny that there was no issue ; 
and an order reciting the facts should have been entered on 
the minutes, and the trial proceeded with without other de- 


lay. 
Judgment affirmed. 





Luruer Rot, plaintiff in error, vs. Tae Crry Counom or 
Avevsta, defendant in error. 


When a municipal corporation is fully invested by law with power over the streets of 
the city which they represent, and they are guilty of no excess of authority, a private 
action cannot be maintained against them for consequential damages resulting from 
the grading of said streets, or any other improvement necessary and proper for the 
benefit of said city, in using the same. 


Case, etc. In Richmond Superior Court. Tried before 
Judge Horr. June Term. 1860. 


This was an action by the plaintiff against the defendant, 
seeking to recover damages for permitting the South Caro- 
lina Railroad Company to construct and use arailroad track 
along Washington street, and for causing a plank road to be 
constructed on said street, and another on Reynolds street— 
all of them adjacent to certain real estate belonging to the 
_ plaintiff, and used by him as a carriage shop for the manu- 
"facture, repair, and sale of carriages. 

It was alleged that these works elevated the streets, or 
parts of them, so that water was caused to flow upon the 
plaintiff’s premises, and into his houses, damaging his 
materials, stock in trade, and his lot and buildings; that 
no adequate drainage was provided; and that, by running 
of mule cars on the railroad, free access to the plaintiff’s 
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establishment was prevented, and the safety of persons 
passing to and from the same, endangered. The damages 
from these causes were alleged to amount, in the aggregate, 
to $24,000. 

At the trial, the plaintiff’s title being admitted, he put 
in evidence a printed contract by which the defendant 
authorized the building and use of the railroad ; and proved 
that the plank roads were constructed by authority of the 
City Council. He proved that, by elevations and changes 
made in constructing the several roads, water was thrown 
upon his premises and into his houses, after rains, caus- 
ing a damage of $1,600 per annum. One witness stated 
that he would not have had the lot so affected for $5,000. 
Some of the witnesses entered with considerable particularity 
into themodes of thedamage. He proved, also, that in con- 
sequence of the running of the cars, persons coffld not 
safely approach the premises with horses, and that some 
had been kept away by that cause. All the evidence is 
not here set out, because not necessary to a proper under- 
standing of the point decided. 

The Court, on motion of the defendant, ordered a non- 
suit ; and this is alleged as error. 


J. ©. & C. Sneap, for plaintiff in error. 
Frank H. Mitter, for defendant. 
Lumpxin, CO. J. 


Whatever doubts may have been entertained, formerly, 
as to the claim against the City Council of Augusta, here 
set up by Mr. Roll, the authorities, both in England and in 
this country, are too strong to be controverted. Ifthe Leg- 
islature think proper to award damages, under such ¢ircum- 
stances, let them say so; otherwise, the parties who suffer 
are without remedy,—the Legislature considering that the 
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interests of individuals must give way to the accommodation 
of the public. 

This case is so fully covered by the Mayor and Council of 
Rome vs. Omberg, 28eGa. Reports, and the precedents there 
referred to, that we deem it altogether useless to enlarge 
upon this subject. 

Let the judgment be affirmed. 





. 
Hoop & Roztnson, plaintiffs in error, vs. Witt1am Wane, 
defendant in error. 


[1.] A libel for divorce was filed against W. H. & R.. attorneys, prepared his answer 
thereto and his affidavit, to which he was sworn in open court. Attorney for libel- 
lant recognized H. & R. as counsel for W.: Held, That this was sufficient evidence of 
the employment of H. & R. by W. 

[2]. The uncontradicted evidence in the cause showing the services rendered were 
worth $150 or $200, and the jury having found only $25, the verdict set aside as against 
evidence, and a new trial granted. 


Motion for New Trial. Decided by Judge Crarxe. In 
Terrell Superior Court. November Term,1865. 


The plaintiffs in error, as a copartnership in the practice 
of law, sued the defendant, on account, for two hundred 
dollars, as a fee for their professional services in an action 
for divorce, brought against the defendant by his wife. 

At the trial, Mr. Douglass, who had been counsel on the op- 
posite side of the divorce case, testified that the answer of de- 
fendant to arule for temporary alimony, pending the action 
for divorce, was in the handwriting of Mr. Robinson, one of 
the plaintiffs, and that defendant’s affidavit to the truth of 
the answer was also in his handwriting. These papers were 
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produced in evidence, and showed that the answer was 
signed by the plaintiffs, together with Perkins & Nisbet, 
as defendant’s attorneys; and that the affidavit was sworn 
to and subscribed by the defendant before the clerk of the 
Court in which the action for divorce was pending. 

Mr. Douglass testified, further, that the services rendered 
were worth one hundred and fifty or two hundred dollars, 
and that the case had terminated in a settlement, at which 
neither of the plaintiffs was present. 

The jury found a verdict in favor of the plaintiffs for 
twenty-five dollars; and they moved the Court for a new 
trial, on the ground, that the finding was contrary to law 
and evidence, and strongly and decidedly against the weight 
of evidence. 

The Court refused a new trial; and that is alleged as 


he 


error. 


W. A. Hawkuns, for plaintiffs in error. 


Wooren, for defendant. 
Wa ker, J. 


[1.] In this case the testimony clearly established the 
employment of plaintiffs by defendant; for he adopted the 
papers prepared by them, and was recognized as counsel by 
the counsel of libellant. 

[2.] The uncontradicted evidence in the cause, was that 
“the services rendered were worth one hundred and fifty 
or two hundred dollars.” The verdict was for twenty-five 
dollars. Being decidedly against, not only the weight, but 
of all the evidence on this question, the verdict must beset 
aside, and a new trial granted. 

Judgment reversed. 
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Mercy Ann Waient, plaintiff in error, vs. Taz Grorem 
RarRoaD AND Banxine Company, defendant in error, 


[1.] Whether the verdict is contrary to evidence, is not a question for the Supreme Court, 
unless it has been passed upon by the Court below. 
[2.] If the facts in evidence do not warrant the charge requested, the Court should refuse 


to give it. 

[3.] Beyond the scope of his agency, an agent cannot, by his declarations, affect hig 
principal. And ascorporate bodies, especially railroad companies, have daily, hundreds 
of employees, in various service, with divisions of labor and duty, simple justice re- 
quires that these companies shall not be liable for damages, upon the loose or casual 
sayings of every person who may be in their employment. 

[4.] Negligence is a question for the jury. 

[5.] The law applicable to the carriers of passengers, was very fully and fairly given to 
the jury in the present case ; and the charge of the Court contains nothing of which 


the plaintiff can rightfully complain. 


Case. In Richmond Superior Court. Tried before J udge 
Hoox. April Term, 1865. 


The plaintiff’s husband, William M. Wright, while travel- 
ing as a passenger from Augusta to Camak, upon an express 
freight train of the Georgia Rail Road, was killed in conse- 
quence of the car in which he was—the rear car of the train, 
called the conductor’s car—running off the track and break- 
ing to pieces. The occurrence took place on the 10th of An- 
gust, 1863, at a curve, near Bel: Air, where the rail was 
slightly worn, and while the train was running at only ordi- 
nary speed. After the accident, the track was measured 
where the run-off commenced, and was found to be about one- 
fourth of an inch too wide. Only the one car, however, left 
the track,—the rest of the train passing over safely. 

Two of the passengers testified,that they themselves ould 
discover no cause for the accident, but that the breakman 
said on the evening of the same day, “that he had told them 
that such an accident would take place some day or other, 
because the axle was two inches too short.” The conductor 
testified that no such statement was made by him, and that 
he examined the evar before leaving Augusta, and occasion- 
ally during stoppages, and found nothing wrong with it,— 
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that it had been running for several years. The breakman 
testified that he also examined the car during stoppages, and 
found nothing the matter with it, and knew of nothing wrong ; 
that he never said an accident would take place, and that the 
axle was two inches too short; that if anything had been 
wrong he never would have left Augusta on it. Thesuperin- 
tendent of the road testified that the condition, generally, of 
the road was bad, owing to the difficulty of getting iron, 
growing out of the exigencies of the war, such as the block- 
ade by sea, the impressment of ships, steamboats, and rail- 
roads by government, the presence of large armies in our 
midst, and the occupation and use of the iron mills by the 
government. He stated that the road had, in Atlanta, in 
1863, for the purpose of being rolled there for repairing the 
road, a good deal of iron, and that the rolling mill was seized 
by the government to make iron for gunboats. Also, that 
some iron purchased for the Milledgeville Ralilroad, was 
seized by the government. He stated that every thing that 
could be done was done by the company to keep the road in 
the best possible state of repair that surrounding circumstan- 
ces would admit of; that in 1863, prior to August 10th, 
about 500,000 tons of iron was obtained, and used wherever 
thought to be most needed; that the iron on the part of the 
road where the accident occurred, was the “U” rail, upon 
which, when worn, a run-off is always more probable than 
upon the “T” rail, and that, in a curve, with this rail worn, 
there is great danger of the hindermost car jumping the 
track. 

In his argument to the jury, the counsel for plaintiff made 
the point, that it was the duty of a railroad company to have 
their passenger cars inspected, previous to each journey, to 
ascertain their fitness. for travel, and if there was a failure 
in this case,"it was not such diligence as the law requires. 
As to this point, the presiding Judge certifies that, before he 
began his charge, he called upon counsel to present their re- 
quests in writing, and this was not presented; and that he 
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does not remember to have charged distinctly, or passed di- 
rectly upon it. 

Besides others which the Court gave, the plaintiff’s coun- 
sel presented in writing the two following requests to charge; 

1. If the jury believe there was a curve in the road where 
the injury happened, and that the rail was worn at that 
place, it was the duty of the conductor to slacken his speed ; 
and if he ran his train over that portion of the road on the 
usual running speed, it was not such extraordinary diligence 
as the law requires, and the plaintiff must recover. 

2. If the jury believe that the axle of the car was two 
inches too short, and that the attention of the company was 
called to it, the jury may presume that this was the cause of 
the injury. 

These requests the Court declined to give in charge, but 
stated to the jury, that if the facts relied upon in the same 
had been proven, they, as well as all other facts in the case, 
were to be received and weighed by the jury in determi- 
ning the question of diligence; that the effect of the testi- 
mony was for them to pass upon, and not for the Court to 
decide. 

At the request of defendant’s counsel the Court charged: 

1, That unless an absence of reasonable care and diligence, 
under all the circumstances of the case, on the part of the 
defendant, or agents, or employees of defendant, from which 
the death of the plaintiff’s husband resulted, has been proven, 
then there can be no recovery against the detendant; that 
reasonable care and diligence is exercised, if the company 
has done all that human care and foresight can do. 

2. That a railroad company is never liable for the death } 
- or injury of a passenger, unless there has been an absence 
of such reasonable care and diligence as has been above de- | 
fined. | 

3. That, applying these principles to this case, if the jury 
believe the defendant has exercised all reasonable care and 
diligence, done what human skill and foresight could do, for | 
the purpose of keeping this road in repair, and yet, by the 
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interference of the Government or its officers, its monopoly 
and occupation of iron mills, and its seizure of iron which 
had been provided by the defendant for repairs, it has been 
prevented from making the repairs which would have pre- 
cluded this accident, then is not the defendant liable, though 
the death of the plaintiff’s husband may have resulted from 
the want of such repairs. 

4, That if it has been shown to the satisfaction of the jury, 
that the company and its officers exercised reasonable care 
and diligence, did what human skill and foresight could do, 
in the effort to procure iron for the road, and, notwithstand- 
ing this, by reason of circumstances in which the country 
was placed, at the time of this accident,—the blockade by 
sea, the presence in its midst of large armies, the engross- 
ment, more or less, of ships and steamboats, and railroads, 
in transporting for the Government, the occupation and use 
of the iron mills upon which the defendant was compelled 
to depend for iron, the seizure of iron belonging to the com- 
pany, intended for repairs, by officers of the Government,— 
the company has not been able to place this road in a state 
of efficient repairs, then, though the death of the plaintiff’s 
husband resulted from the want of such repairs, yet is the 
defendant not liable in this case. 

5. That the diligence which is required of a railroad car- 
rying passengers, is not that extraordinary diligence which 
applies to common carries of merchandise, and holds them 
bound for every loss or damage which did not result from 
the act of God or the State’s enemies, but such diligence as 
is made reasonable by the exercise of due and proper human 
skill and foresight; and, that if the defendant in this case, 
has, by its agents, exercised such diligence as this, in the 
effort to keep its road in repair, it is not liable for this acci- 
dent. 

The Court’s general charge to the jury, on the question of 
diligence, was as follows: “This suit is brought by the plain- 
tiff for the recovery of damages from the defendant for 
the accidental killing of her husband, by the running 
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off of the cars in 1863,—she alleging that the accident was 
occasioned by a want of proper diligence on the part of the 
defendant. The law presumes the want of due diligence; 
and it is incumbent on the defendant, therefore, to rebut 
this presumption by proof. The plaintiff is entitled to re- 
cover the damages proven, unless the jury are satisfied, from 
the evidence, that the defendant used all reasonable dili- 
gence to prevent accidents,—by which I mean that diligence 
which a rational, prudent forecast, and a zealous and ener- 
getic watchfulness and care would suggest and demand. 
Taking the definition of extraordinary diligence which we 
find in the Code, I charge you, that extraordinary diligence 
is required at the hands of railroads, to-wit,—‘ That extreme 
care and caution which very prudent and thoughtful per- 
sons use in securing and preserving their own property;’ 
but they are not bound to that extraordinary diligence 
which common carriers of goods, wares, and merchandise 
are bound to, who secure against every thing except the 
act of God and of the enemies of the country. In deter- 
mining the question of diligence, you may look to the con- 
dition of the track and cars, the speed employed at the 
time and place, and to every other fact or circumstance 
disclosed by the evidence, shedding any light on the sub- 
ject.” ; 

The jury found for the defendant; and the foregoing 
charges and refusals to charge are complained of by the 
plaintiff, as error. 

There was no motion made below for a new trial. 


Porttz, for plaintiff in error. 
Srarnes, for defendant. 


Harris, J. 


It is impossible to look through the record in this case 
without indulging our sympathies with the widow, who 
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brings her suit against the defendant for the pecuniary 
damages shethas sustained by its alleged culpable neglect 
causing the death of her husband, an industrious, sober 
mechanic, who could realize, annually, by his skill, twelve 
to fifteen hundred dollars. 

No fault can be imputed to him who lost his life. Was 
there any such remissness or negligence on the part of the 
employees of the Georgia Railroad, or the Company itself, 
as made it amenable by law in damages for the death of 
‘William M. Wright? A special jury of Richmond county, 
after hearing much testimony on both sides, were unable to 
fix upon any negligence, or carelessness, or want of watchful- 
ness, on the part of the defendant, and, consequently, found 
a general verdict for the defendant. 

[1.] There was no motion by the plaintiff for a new trial. 
This precludes this Court from an expression of opinion upon 
the correctness of the verdict, and, under the long and uni- 
form practice which has obtained, prevents the granting 
of a new trial upon the ground that the verdict is con- 
trary to evidence. There is ample power residing in the 
Superior Courts to correct their errors, or those of a jury. 
They should be called upon to make them. It is to be 
presumed that they will correct them, when called on, and 
if not called on properly, we are bound to presume none 
existed. There is, moreover, a courtesy due by this tri- 
bunal to our brethren of the bench of the Superior Court, 
which we will, at all times, sedulously observe by refusing 
to decide upon what was not before them. By adhering 
to this practice, we avoid what would be a fruitful fount 


. of irritation; and, to them, what would often be gross 


injustice. 

Referring to the record, the testimony was full, as to 
the bad condition of the road. It appeared, however, from 
the statement of the superintendent, that it was beyond 
the power of will, and money, and skill, to put it in better 
condition. It was in the midst of the civil war. The ports 
of the South were under a rigid blockade. Supplies of 
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iron were not to be had. These facts were known to every 
man who entered a car. He had but to look before and 
around, to be impressed with the conviction, that his danger 
had increased, and was daily increasing, and that this state 
of things was remediless. The railroad company could not 
be blamed for a state of things it did not produce, and 
which it could not alter. Was responsility for damages 
to be unaffected by these circumstances? These matters, 
very probably, had much weight with the jury; but we 
are not called on to give any opinion as to their value. 

[2.] If a new trial can, in this hard case, be accorded 
to plaintiff, it can only be for some material error in the 
rulings or charge of the judge. 

Let us consider those complained of. Our brother Hook 
is said to have erred in refusing to charge the jury, “That 
when running the train on a curve where the iron was 
worn, it was the duty of the conductor to slacken the 
train ;” and, further, “That if the axle of the car was two 
inches too short, and that the attention of the company 
was called to it, that the jury might presume therefrom that 
it was the cause of the injury.” 

These requests were properly refused, for they were un- 
authorized by the testimony. There is nothing to show that 
the train, on this occasion, when running over the curve 
where the accident occurred, was moving at any other than 
its common, or usual, speed over curves. The request car- 
ries with it the idea, that the train ran over curves with the 
same speed with which it passed over the straightest and 
smoothest stretches of the road. The testimony, fairly con- 
sidered, authorized no such idea, and, therefore, the Court 
did right, for that reason, in declining to give it. 

The second request was still more objectionable. It was 
not “a fact” in testimony, that the axle of the car 
which ran off and caused the death of Wright, was two 
inches too short; it was not a fact in evidence, that any one 
had told the company, or its superintendent, or conductor, 
or any employee having charge of the train, that it was too 
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short, or two inches too short. Had these, as facts, been 
proven, then would the request assume a different aspect. 

Two witnesses swore, that, going up with the train the 
afternoon of the accident to Mr. Wright, the breakman said 
to them, that the axle of the car which had run off, was two 
inches too short, and that he had told them so. This same 
breakman, when sworn before the jury, denied that he had 
ever said so, and assigned a very satisfactory reason why he 
must have been misapprehended, or misstated,—that, had 
there been any thing wrong about the car, he would never, 
himself, have gone on it. 

[3.] The sayings of the breakman should not have gone 
to the jury, until it had been shown that it was within his 
peculiar province to watch over and superintend the condi- 
tion of the cars constituting the train, and having such a 
control as to direct which should go and which not. Beyond 
the scope of his agency, the prircipal cannot be bound by 
his sayings and acts. This should be looked to with care. 
It applies, with full force, in the ordinary transactions of 
life; and, as corporate bodies, especially railroad companies, 
have, daily, their hundreds of employees, in various ser- 
vice, with divisions of labor and duty, simple justice re- 
quires that these companies shall not be liable for damage, 
upon the loose or casual sayings of every person who may 
be in their employment. If this was not already law, pub- 
lic policy, in fostering combined capital adding so much to 
the wealth and advancement of a people, demands that the 
same protection to these artificial persons as is constantly 
accorded to individuals, should be fairly given. 

[4.] But, suppose that the sayings of this breakman had 
been legally admissible, the form of the request to charge 
is highly objectionable, as it virtually withdraws the ques- 
tion of negligence or culpability from the jury. The jury, 
alone, have the right of the determination of this question. 
It is a complex and difficult matter, often, to decide; as 
many considerations enter into it, and rarely any fact, of 
itself, is sufficient to establish it clearly. If it had been a 
43 
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fact proved, that the axle was too short, still, beyond that 
was necessary the testimony of some expert, or persons 
familiar with the running of cars, to show that that was the 
cause of the accident: certainly the Judge has no right to 
determine what constitutes negligence. 

We have made these remarks, with the view of calling 
the attention of the bench and bar to the necessity of keep. 
ing the provinces of the Judge and jury as distinct as pos- 
sible. 

Counsel for parties certainly have the right, whith we 
would not abridge, to have a principle of law springing 
from the testimony in the case, and pertinent to the issue 
tried, given by the Court; but they have no right to single 
out and specify a fact or two in testimony, and to ask the 
Judge to charge the jury that if they are satisfied such and 
such facts exist, 01 have been proven to their satisfaction, 
that, then, they should find so and so. It is difficult, per- 
haps impossible, to fix any rule which will cover this mat- 
ter. A prudent Judge will, at all times, ‘guard himself 
against any encroachment on the right and duty of the 
jury, and, by ageneral charge, embrace all the legal instruct- 
tion to the jury necessary to be applied by them to the tes- 
timony. Beyond this, he should be cautious in going. No 
difficulty can arise by such a course: counsel nor clients are 
deprived of any legal right. If the verdict is wrong, either 
by misapplication of law, against evidence, without evi- 
dence, against the charge of Court, etc., on a motion for new 
trial, then, the Judge may speak out; as he is then compelled 
to consider the whole case, and if there is material error, 
to point it out and correct it by awarding a new trial. 

[5.] In looking through the charges given, we see noth- 
ing of which plaintiff can rightfully complain. 

In defining the degrees of diligence to which, respectively, 
“carriers of goods” and “ carriers of passengers” are held, 
it is to be regretted that the same term is used “ extraordi- 
nary.” This requires change, as their liabilities are very 
different. Whenever this shall have been made, a simplicity 
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in the important doctrines of bailment will occur, greatly 
economizing the time of our Courts and labor of counsel. 

Upon the whole, we think the law applicable to carriers 
of passengers, was very fully and fairly given to the jury. 
Such being our best judgment, and as we cannot, by the 
rules of law, go into the merits of the case, or consider the 
great hardship which the plaintiff and her children have to 
endure, and not within our power to redress, we are con- 
strained to affirm the judgment below. 





James Fisu, plaintiff in error, vs. Jacos A. Van WinkLE, 
defendant in error. 


[1.] The jury may consider the evidence of an impeached witness. This proposition is 
correct law of itself, and is certainly so when limited with the proviso that the evi- 
dence be in harmony with truth, and corroborated by other testimony. 

{2.] A charge that an offer of rescission is not too late if made within a reasonable time, 
and that the intervening occurrences may be considered on that question, is as favora- 
ble to the party moving for the rescission as he has a right to ask, 

[3.] So, also, is a charge that a trade induced by untrue representations would be vitiated 
whether the statements were believed to be true or not when they were made. 

[4.] When no motion for a new trial has been made in the Court below, this Court will 
not pass upon the questions of whether the verdict was contrary to evidence, or the 
weight of evidence, or to the charge of the Court. 


Statutory Proceeding against Tenant Holding Over. 
Tried in Richmond Superior Court. Before Judge Hoox. 
April Term, 1866. 


Van Winkle proceeded against Fish, under § 3983, etc., of 
the Code, to expel him from certain premises as a tenant 
holding over. Fish filed a counter affidavit denying that he 
held the premises under Van Winkle, and alleging that he 
held them'as his own right and property in fee simple, and 
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that any claim or title Van Winkle had, or pretended to have, 
was obtained through fraud, and was consequently void. 

At the trial, it appeared in evidence that, in January, 1865, 
Fish conveyed the premises to Van Winkle by deed, in con- 
sideration of some real estate in Newnan and fifty thousand 
dollars in Confederate money. Fish, at that time, resided 
on the premises; and after the sale, he rented them of Van 
Winkle until January 1st, 1866. It was after this date, and 
after a demand upon Fish for the possession, that Van Win- 
kle commenced this proceeding. 

The contract was made in Augusta, and Fish, it would 
seem, had never seen the property in Newnan which he re- 
ceived in part payment for his own. That property was, at 
the time, in a damaged condition; and the question before 
the jury was, whether, by concealment or misrepresentation 
of its condition, a fraud was practiced upon Fish by Van 
Winkle or his agent. Another question was, whether Fish 
had repudiated the contract in due time after discovering 
the alleged fraud. 

There was evidence tending to illustrate both these points, 
and other evidence impeaching one of Van Winkle’s wit- 
nesses on-the ground of general bad character. 

The Court, at the request of counsel for Fish, charged the 
jury that fraud vitiates all contracts, at law as well as equity ; 
that misrepresentations made wilfully to deccive, either by 
Van Winkle or any other person, by his knowledge and con- 
sent, and which induced Fish to make the trade, are a fraud 
that vitiates the whole transaction ; and that, in considering 
this case, all the testimony unimpeached—facts and circum- 
stances—will be considered, and if the jury believe that a 
fraud, positive or constructive, has been practiced upon Fish, 
the verdict must be for the defendant. 

The cousel for Fish requested further charges, as follows: 

1. “That if the jury believe the Newnan property was 
greatly damaged, and Van Winkle did not give Fish this in- 
formation, and Fish believed the place was in good order in 
making the trade, it was a fraud on Fish, and avoids the 
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contract.” The Court, after reading the request to the jury, 
said to them, that this was not so, unless Van Winkle knew 
of the damage, and concealed the fact to’induce the trade; 
but if the trade was irduced by untrue statements of the 
good condition of the property, made by Van Winkle or 
another for him, the sale would be vitiated, even though the 
statements were believed to be true when made—that this 
would be legal fraud, etc. 

9. “That no particular period of time, in case of fraud in 
a contract, is required for the injured party to seek to rescind 
the contract, unless the long lapse of time after the. fact 
comes to the knowledge of the injured party makes it unrea- 
sonable.” The Court told the jury that if this request meant 
what he supposed it was inteded to mean,‘it was given as 
requested; and then added, “that the law contemplates 
prompt action upon the discovery of the fraud; still, if there 
should be any intervening causes or circumstances prevent- 
ing prompt action, it would be right for the jury to look to 
these in determining the motives and reasonableness of the 
delay.” 

3. “That the testimony of a witness impeached cannot be 
considered by the jury.” The Court, upon this request, told 
the jury, “that while it was true that they might, if they 
thought proper, disregard the testimony of an impeached 
witness, it was also true that they might consider his evi- 
dence, if, from a view of the whole case, they regarded his 
testimony as in harmony with the truth of the case, and cor- 
roborated by the evidence of other witnesses in whom they 
did believe.” 

The jury having found the issue in favor of Van Winkle, 
Fish, without moving in the Court below for a new trial, 
brought his bill of exceptions, alleging that the Court erred 
in not charging as requested, and that the verdict was con- 
trary to law, contrary to evidence, contrary to the prepon- 
derence of evidence, and contrary to the charge of the Court. 

J.C. & ©. Snzap anv Latiersrenr, for plaintiff in error. 


Starnes & Jounson, for defendant. 
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Lumrxm, ©. J. 


Upon what ground can this writ of error be sustained ? 

The charges given by the Court are quite as favorable as 
the plaintiff could ask. Indeed, some of them verge on the 
very extreme boundary of legal propriety : so much so, that 
had the verdict been the other way, we should have found 
much more difficulty in sustaining the judgment. 

Then, as to the verdict being contrary to evidence, and 
the preponderance of the testimony, and against the charge 
of the Court,—what have we to do with this? The Court 
below, not being asked to review these questions on a mo- 
tion for a new trial, has pronounced no decision. Of 
course we will not. The Superior Courts, be it remembered, 
are vested with original jurisdiction—we of appellate only. 
In any view of the facts of this case, we are not disposed to dis- 
turb the finding. It may be that the fifty thousand dollars 
in Confederate money, received in payment for the exchange 
of places in Augusta and Newnan, had something to do with 
this litigation, though it cannot affect the law of the case. 

Judgment affirmed. 





Danret Orr, plaintiff in error, vs. Tuz State or Grorais, 
defendant in error. 


New trial granted because verdict contrary to evidence. To convict upon circumstan- 
tial evidence, the proof must exclude every reasonable hypothesis but that of guilt. 


Simple Larceny. - In Hall Superior Court. Tried before 
Judge Hurcnts. March Term, 1865. 
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Orr was indicted jointly with one James E. Welch for 
stealing a horse, the property of James Spencer, on the 
eleventh of March 1864. 

At the trial the evidence was as follows: 

James Spencer—In March 1864, lost one large sorrel horse 
in Hall county, his property, worth $150 to $200—before 
March court 1864. Got up in the morning—his horse was 
gone. Near by, three horses had been hitched. Got on the 
track—three others and his horse’s track. Wenton towards 
Lawrenceville. Made a short turn, and went towards 
widow Pew’s. Went on to Mrs. Pew’s, which is about one 
and a half miles by the traveled road. Made inquiry, and 
went to Orr’s. Orr acknowledged he went there with 
eavalryman. Pursued from Mrs. Pew’s. Went down a 
branch through the woods. Went to where they came in 
the road again, and then pursued the tracks towards Orr’s. 
Asked Orr what had become of the cavalryman. Orr 
said he left them after passing Mrs. Pew’s. He first said 
he left them before they got to Mrs. Pew’s. Witness said 
“One of the tracks looks like your mare’s.” Orr’s conduct 
looked dark. He fired up and said witness must leave. 
Asked Orr to go and see a horse supposed to be left by 
the cavalryman. He refused. Witness turned back and 
struck the track, and traveled on to Lawrenceville. His 
mare failed. He turned back. In two or three days he 
saw Welch at his son’s. Got his horse. Orr resides about 
a mile from witness. His horse was barefoot and madea 

large track. Witness and Orr had been friendly until a 
little while before losing the horse. 

Calvin Spencer—Went with James Spencer in pursuit. 
Corroborates him in every thing except that the horses in 
the night went down the branch, and did not go to Mrs. 
Pew’s. When they went to Orr’sand asked him, Simmons, 
and others, to go to see a horse left, supposed to be by 
the cavalry, to identify him, Orr refused, saying J. Spencer 
was a damned old rascal and tory. The horse left was 
Welche’s, and was afterwards sold for costs. His father’s 
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horse was tracked to about a quarter of a mile of Orr’s house, 
Witness pursued the horse to two or three miles beyond 
Stilesboro’ in Bartow county, and there captured the horse 
and James E. Welch. Welch was tried and convicted at 
the last March term of this Court. He was not friendly 
with Orr. 

James E. Simmons—Was at Orr’s house the night the 
horse was stolen. Had been’ there since twelve o’clock of 
that day. Orr was not at home. He went to bed abont 
nine o’clock. Next morning Orr was there in bed. Was 
there when Spencer called. Calvin said his father asked Orr 
to go and see if the horse left was one of the cavalryman’s 
horses. Orr refused. They talked short to each other. 

Thomas Pugh—Resides about a mile and a half from 
Orr’s. Orr and two cavalrymen, and his brother, Van 
Pugh, came to his mother’s the night the horse was taken. 
Orr played the fiddle and the others danced awhile. Stayed 
from one hour to an hour and a half, and left about nine 
o'clock. Welch and McMillen were the cavalrymen. They 
left, and Orr said they were going to Isaac Rylee’s, who lives 
in a different direction from Spencer. After they went out 
of the gate, the roads forked to go to Rylee’s, Orr’s, and 
Spencer’s. He did not see which way they went. It was 
dark. The two cavalrymen were strangers. 

Absalom Martin—Orr and Van Pugh, and two other men, 
came to his sister, Hannah Holland’s, about half an hour in 
the night. Orr asked if they could stay all night. Hannah 
told them they could not. They went off toward Mr. 
Spencer’s—the road leading by Mrs. Pugh’s and to Orr’s. 

The jury found the defendant “guilty in the second de- 
gree.” 

Whereupon, his counsel moved for a new trial, on the fol- 
lowing grounds: 

1. Because the verdict is contrary to law, the jury having 
no right to qualify their verdict, the bill of indictment 
making no distinctions or degrees of guilt. 

2. Because the verdict is contrary to the evidence. 









































eee 


a 





a ere ee, 











MILLEDGEVILLE, JUNE TERM, 1866. 345 


Orr vs. The State. 








3. Because the verdict is contrary to the weight of the 
evidence. 

4, Because the verdict is contrary to the charge of the 
Court, which was that the jury must not find the defendant 
guilty upon suspicion or vague conjectures, but there must 
be facts proven beyond a reasonable doubt. 

The Court refused a new trial; and this is the error al- 


leged. 


Jounson and Hear, for plaintiff in error. 
Boyp, Sol. Gen. pro tem., for the State. 
Watker, J. 


It is not disputed that Welch stole the prosecutor’s horse: 
the question here is, does the evidence prove Orr guilty also? 
The testimony against him is entirely circumstantial. In 
order to convict upon this character of testimony, “ it is essen- 
tia¥ that the circumstances should, to a moral certainty, 
actually exclude every hypothesis but the one proposed to 
be proved.” 1 Stark, Ev. 575. The evidence “in criminal 
cases must exclude every other hypothesis but that of the 
guilt of the party.” 1 Greenl. Hv. 13. “And this degree of 
conviction ought to be produced, when the facts proved coin- 
cide with and are legally suflicient to establish the truth of the 
hypothethis assumed, namely, the guilt of the party accused, 
and are inconsistent with any other hypothesis. For it is 
not enough that the evidence goes to show guilt; it must be 
inconsistent with the reasonable supposition of his inno- 
cence.” 3 Greenl. Hv. 29. “Circumstances, satisfactorily 
proven, which point to his guilt, and which are arreconeila- 
ble with the hypothesis of his innocence,” ete.; “ circumstan- 
ces which would authorize a bare conjecture of guilt, are not 
sufficient to warrant a conviction.” Newman vs. the State, 
26 Ga. R., 637-8. Tried by these principles, the evidence 
fails to establish the guilt of Orr. It shows that he was in 
44 
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bad campany, and might authorize “a bare conjecture of 
guilt,” but, we think, is not sufficient to “ generate full belief 
of the fact, to the exclusion of all reasonable doubt.” If jt 
be true, as Orr said, that he left the cavalrymen, after pass- 
ing Mrs. Pew’s, and went home, of course he is not guilty; 
and this is a very reasonable hypothesis, consistent with Orr’s 
innocence. In Newman’s case [26 Ga. #., 633] the circum 
stances were more strongly against defendant, in my opinion, 
than they are in this case ; and there a new trial was granted, 
because the verdict was contrary to evidence. 

When this case was tried, in March, 1865, we remember 
an immense amount of horse-stealing was carried on, all over 
the country; andit is not surprising that Courts and juries, 
in their zeal to punish offenders, should not only find the 
real parties guilty, but should, sometimes, as in this instance, 
convict others who, by the testimony, are not shown beyond 
a reasonable doubt to be guilty. If this party be guilty, 
perhaps upon another trial the fact may be made more 
clearly manifest; if innucent, he should not be punished. 
We think the ends of justice require that there should be a 
new trial in the case, which, accordingly, we direct. 

Judgment reversed. 





Natuan L. Hutcuis, Executor, ete., plaintiff in error, vs. 
Grorce W. Houtitmay, Sheriff, defendant in error. 


The sheriff answered to a rule brought against him in 1866, that, in 1862, the fi. fa. was 
placed in his hands with orders to collect the money; that he did, in that year, collect 
it in Confederate States treasury notes, the same being about the only kind of money 
then in circulation; that he knew of no person in his county authorized to receive it 
from him; and that he kept it on hand, and still had it, ready to pay to the plaintiff or 
his attorney. This return was not traversed: Held, That a judgment discharging the 
rule on the ground that the sheriff was liable for nothing but the Confederate notes 
which he had collected, was not erroneous, 
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Rule (Vist against the Sheriff. In Forsyth Superior 
Court. Decided by Judge Irwin. February Term, 1866. 


The rule Vis¢ described the fi. fa., and then ricited that 
the sheriff had collected the money due thereon, and now 
had the same in his hands, and refused to pay it over. It 
ordered him to return the fi. fa. into Court, with his actings 
and doings thereon, and show cause why he should not pay 
over to the plaintiff, or his attorney, the principal, interest, 
and cost. 

At the same term of the Court, (Feb., 1866) ‘the sheriff 
answered, that some time in 1862, the fi. fa. was placed in his 
hands, with orders to collect the money ; that he did, in that 
year, collect it in Confederate States Treasury notes, the 
same being about the only kind of money then in circulation ; 
that there was no person in Forsyth county, that he knew 
of, authorized to receive it from him, and that he kept said 
money on hand, and now has it ready to pay to the plain- 
tiff, or his attorney. 

James R. Brown, Esq., attorney for the sheriff, stated in 
his place, that he, for his brother, the defendant in fi. fa., 
paid off the same, and took it home with him to have a set- 
tlement with, his brother, and that it was burned in his 
office. This was accepted by the plaintiff as a part of the 
sheriff’s answer, accounting for his failure to return the fi. 
fa. into Court. 

The return not being traversed, the Court discharged the 
rule, holding that the sheriff was not liable for anything but 
the Confederate notes which he collected. 

The plaintiff in fi. fa. complained of this as error. 


Bex, for plaintiff in error. 


Brown, for defendant. 
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Harris, J. 


Confined, as this Court necessarily is, to the bill of ex- 
ceptions and transcript of the record, for the facts of the 
case, we are not permitted to consider things or matters 
stated in the briefs of counsel, “as facts ” to enter into the 
judgments we are called on to form and render—certainly 
not, unless they are agreed upon, or admitted in open Court, 
or in some distinct form. 

There is no admission of the statements contained in the 
brief of plaintiff’s attorney, in any form. 

The record shows that there was no traverse, or issue, 
made on the truth of the sheriff’s return to the rule moved 
against him to compel him to pay over the amount of plain- 
tiff’s fi. fa. THadthe return been traversed, and the matters 
alleged in the brief been proven and embodied in the bill of 
exceptions, then, indeed, we might, probably, have been 
enabled to have taught a salutary lesson to collecting 
officers in the discharge of the duties imposed by law. 

Under the circumstances, the circuit Judge could not 
make any other disposition of the rule than he did. 

Judgment aflirmed. 





Creep T. Wiss, plaintiff in error, vs. Tue Stare or GroretA, 
defendant in error. 


os 


[1.] Section 3165 of the Code, as to advertising the adjournment of the Superior Court, 
is directory to the Clerk, and if not complied with, still the Court may be held’at the 
time fixed in the order of adjournment; and a party not prejudiced by the omission of 
the Clerk, cannot complain. 

[2.] The plaintiff in error was not injured by such omission in the present case. 

[3.] Though the charge of the Court was not felicitous—and in some respects inaccu- 

rate—on the subject of drunkenness, yet the jury not being misled, and the evidence 

being strong and decidadly in favor of the verdict, a new trial should not be granted. 
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Marder. In Butts, Superior Court. Tried before Judge 
Sprer. April, 1865. 


The regular time for the sitting of Butts Superior Court, 
in the spring of 1865, was the second Monday in March. On 
the Saturday previous to that day, an order to adjourn the 
Court over to the second Monday in April, together with in- 
structions to have summoned a large number of tales jurors, 
was sent by the Judge to the clerk. The order was received 
by the clerk on Sunday or Monday, and remained in his 
office some two or three days before it was entered on the 
minutes. The clerk did not formally adjourn the Court, 
deeming it sufficient that the order of the Judge declaring the 
adjournment was in his office. Te failed, also, to advertise 
the adjournment either at the court-house or in a gazette. 
Nearly all the men in the county were summoned to attend 
as tales jurors. 

The Court met at the time appointed, and a bill of indict- 
ment was returned by the grand jury against Wise, the plain- 
tiff in error, for the murder of Joseph Pittman. 

The case was called for trial ; and Wise moved for a con- 
tinuance, (1.) because Col. Bailey, his leading counsel, was 
absent ; (2.) because he had a material witness absent in the 
army ; (3.) because the Court had not been legally adjourned 
over, by reason that the clerk had not adjourned it, nor, for 
several days, recorded the Judge’s order, nor advertised at 
the court-house and in a public gazette; and (4.) because, in 
consequence of the absence of leading counsel and the recent 
employment of other counsel, defendant had not been able 
to prepare for his defence. As to the first ground, it did not 
appear that Col. Bailey was absent by Providential cause; 
but detendant insisted that he had had no legal notice of the 
adjournment of the Court. The Court, on account of his ab- 
sence, postponed the trial for twenty-four hours, giving op- 
portunity to procure another attorney, Col. Doyal, to assist 
the counsel in the defence. As to the second ground, it did 
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not appear that any effort had been made to subpwna the 
absent witness; and, besides, the testimony expected of him 
related exclusively to the violent conduct of the deceased, on 
one occasion, towards the witness, the whole of which the 
State’s counsel proposed to admit if counsel for defendant 
would reduce it to writing. Atno time, during the trial, 
did the defendant attempt to avail himself of the proposed 
admission. 

The Court refused to continue the case. 

The defendant urged the alleged illegality of the adjourn- 
ment as vitiating the indictment; and when the traverse 
jurors were put upon him, as ground of challenge to the array; 
and, when evidence was offered, as a bar to the introduction 
of any evidence: in all which he was overruled by the Court. 

The material facts shown by the evidence were as follows: 
On the 9th of August, 1864, the deceased was at the defen- 
dant’s house, in Butts county, quite drunk, and the defendant 
was about equally drunk. They were seen by a Mr. Hen- 
derson, who was with them, to take about three drinks each. 
They seemed friendly. The deceased, after sleeping about 
an hour, rode off, to go, as he said, toa Mr. Barnes’, and 
Henderson also left shortly afterwards. This was about 
twelve or one o’clock in the day. In about two hours after- 
wards Henderson returned to defendant’s house, found him 
seated in a chair, and the deceased lying on the floor of the 
dining room, insensible, and with wounds on his head. These 
wounds proved fatal on the fourth day afterwards. Two of 
them were fractures of the skull, each some two inches long 
and one wide. One of them was inflicted, apparently, with a 
rough pointed, or three-cornered instrument, and the other 
with something flat and smooth. 

A Mr. Gordon went to defendant’s house at about three 
o'clock in the afternoon of the same day, in response to a 
request purporting to come from defendant’s wife. He found 
defendant sitting in the piazza, and sat down by him. 
Presently, defendant said to him, “There is a dead man in 
the house.” Gordon asked him who it was, and defendant 
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told him to go in and see, saying that he wanted him to do 
for the man all he could. Gordon then went in and found 
the deceased lying on the floor of the dining room in his 
blood. Returning to where defendant was, Gordon asked 
him what gave rise to the difficulty? He answered that 
deceased came to his house, and, at his table, abused and 
insulted him about going to the war, and it was more than 
he could bear,—that deceased said he would have to go to 
the war the next day. Ile stated that he struck deceased 
with an axe, (but only one lick) and seemed to be of opinion 
that deceased had come to carry him to the war. He said 
that he had killed one man, and would kill another, for there 
were not enough men in Butts county to take him to the 
war. Gordon told him if he would reflect a little he would 
be sorry for what he had done; to which he replied, after 
reflection, that he was sorry, and if it were to do over, he 
would not do it for ten thousand dollars in gold. Defendant 
ordered a negro to go after two doctors, naming them. 
Gordon thought him as sensible as he ever saw him, although 
under the influence of liquor. 

At the committing trial, the defendant made a statement, 
in which he said that deceased, in about half an hour after 
he left the house, returned, and dinner was prepared for him ; 
that they went to the table together, and while deceased 
was eating, he abused defendant about not going to the war, 
saying that all men of his age had to go; at which he, 
defendant, became very angry, and going out and getting an 
axe, he, without any intention of killing deceased, struck 
him on the head one lick with the flat part of the axe. He 
said he went out to get something to strike with, and the 
first thing he saw was an axe, and he gathered that; that he 
was intoxicated at the time, and that his memory was not 
clear as to all the circumstances. He also said that prior to 
this occurrence, he and deceased had always been friendly ; 
and that before the blow was given, the deceased cursed and 
abused him, and he finally told deceased he must stop it— 
that he could not stand the like in his own house. 
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The Court, after charging the jury on homicide, its various 
grades and degrees, on persons capable of committing crimes, 
and reading to them from the Code on the subject of drunk. 
enness, added on this subject as follows: 

“ Much importance has been attached to the decision of 
the Supreme Court, in the case of the State vs. Jones, by the 
counsel for the defendant, as going to show that drunken- 
ness may be given in evidence for the purpose of grading 
the offence. Ihave carefully examined the principles as 
ruled in that case, and I can find no conflict between that 
case and the general principles already enunciated, to-wit: 
‘Drunkenness shall not be an excuse for crime.’ In crimes 
or offences committed by persons under the influence of vol- 
untary intoxication, they stand upon the same platform as 
sober men. The law does not intend this intoxication, vol- 
untary induced, shall be a shield to cover, nor a sword to 
pierce them. It will require the same mental ingredients ina 
drunken man, to make up his guilt, that it does in one sober, 
no more, no less. Drunkenness shall not, then, excuse, but 
it may be proved, as any other independent fact, to show him 
guiltless under the view thus presented. I give you in 
charge, as requested by the State’s counsel, the following 
principles of law, as correct and applicable: 

‘¢ All men are presumed to intend the natural and proxi- 
mate consequences of their action; and when a man kills 
another by the use of means appropriate to that end, he is 
presumed, drunk or sober, to have intended that end. Ifa 
party be deprived of reason by the act of God, such as 
occurs in the case of lunacy or idiocy or permanent insanity, 
he is not responsible; but this exception does not apply 
when he voluntarily, and of his own accord, induces tempo- 
rary mental alienation by intoxicating drink.’ ” 

The jury found the defendant guilty of murder, recom- 
mending that he be imprisoned for life. 

Thereupon, the defendant moved for a new trial, because 
the Court erred in refusing a continuance; in holding the ad- 
journment of the Court valid ; and in the charge to the jury,— 
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especially in charging, as requested by the State’s counsel, 
that “all men are presumed to intend the natural and proxi- 
mate consequences of their action, and when a man kills 
another by the use of means appropriate to that end, he is 
presumed, drunk or sober, to have intended that end; if a 
party be deprived of reason by the act of God, such as 
occurs in the case of lunacy or idiocy or permanent insan- 
ity, he is not responsible ; but this exception does not apply 
when he voluntarily, and of his own accord, induces tempo- 
rary mental alienation by intoxicating drink.’” ’ 

The Court overruled the motion; and this is complained 
of as error. 


Doyat & Beck and Lyons, for plaintiff in error. 
Hammon, Solicitor General, for defendant. 
Lumpxin, C. J. 


[1.] The first complaint made in this case is, that the 
Court refused to continue this case on account of the absence 
of Col. D. J. Bailey, who, it is alleged, had no “legal notice 
of the adjourned term of the Court.” The defendant does not 
pretend that he had employed Col. Bailey as counsel in this 
case, or had taken any steps to procure his attendance. He 
was ably defended by competent counsel who represen ted 
him. 

[2.] He moved for acontinuance on the further ground, 
that he had a material witness who was absent in the army. 
The State proposed to admit the testimony, if the defendant 
would state in writing what he expected to prove by this 
witness. He never used this evidence upon the trial. 
Indeed, this conviction rests fully upon the statements of the 
accused made before the committing magistrate. 

[3.] He objects that the Court was not legally in session, 
and, therefore, that there was no grand jury, summoned 
according to law, to indict him. True, the clerk omitted to 
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do his duty as required by the law; but we think the act 
was directory to the clerk, and that any failure on the officer's 
part did not vitiate the proceedings,—more especially as no 
injury was caused to the defendant. 
[4.] The main complaint in the case is, as to the charge of 
the Court as to the drunkenness of defendant. True, the 
charge is taken from the decision of this Court, principally, 
in Jones’s case, 29 Georga, and Choice’s case ; and we are 
free to admit that the Court was not altogether happy in its 
language. But what is the proofin this case? The deceased, 
who seems to have acted as enrolling officer for the militia 
of the third class, had started with the intention of going 
ever to one of his neighbor’s. He falls in with Mr. Wise, and 
complains of wanting to drink. Mr. Wise tells him to eall 
and he will supply him. They drink three drinks together. 
By this time, Pittman seems to have become entirely intoxi- 
eated. He falls down to sleep—dinner comes on, and he is 
permitted to sleep off his drunkenness. He, after waking, 
goes to the dinner-table himself. Someconversation took 
place between thesparties about the old men going into the 
service. Wise declares that he had killed one man already, 
and that neither Pittman nor all the men in Butts county 
could carry him tothe war. It does not appear that Pittman 
had come to take him off. Indeed, we infer the contrary. 
He was on his way elsewhere when he called at Wise’s house. 
They had been friendly. Pittman was so drunk at Wise’s 
house that he took a nap, and did not sit with the family at 
the table ; afterwards, when at the table, Wise says that he 
became abusive—so much s0, that he could not stand it. 
Still, there was no attempt to offer any violence. At this 
stage of the case, Wise went out and got his axe and gave 
him the blows upon the head which killed him. Can this 
be otherwise than murder? Considering the provocation 
was by words only, the weapon used, that Pittman was a 
small man advanced in life, if the object of Wise was only 
to punish him, one of the chairs at the table would have 
seemed sufficient to have slaked his passion, But he must 
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o out of the room and arm himself with an axe, a weapon 
not only likely, but sure to produce death, and not satisfied 
to inflict one mortal blow, he dealt two, each of which was 
mortal, in the opinion of the witnesses. No doubt Wise was 
penitent when he saw the effects of his unbridled temper. 
But it was too late. Not only the famed rivers of Abana 
and Pharpar, but all the waters of Israel would not have 
sufficed to restore his victim to life. 

While we admit that the charge of the Court was not as 
guarded as it might have been, no charge that the judge 
could have given, could, or ought to have changed the 
verdict founded on the statements of Wise himself; and if 
the facts could have heen represented more favorable to him, 
he had a grown daughter present at the homicide, and in 
Court at the trial, who would have been called to testify. 

Judgment aftirmed. 





Wr1am Freeman, plaintiff, vs. Naraan Bass, defendant. 


[1.] Confederate notes received by the holder and entered as a credit on a promissory 
note, is a valid payment. 

[2.] The entry of a credit, dated in 1863, on a promissory note, is not prima facie evi- 
dence that such payment was mode in Confederate notes. 

[8] Cases pending in the District Courts of the United States for Georgia, at the time 
the State seceded, were, according to the Act of the Confederate Congress, properly 
cognizable by the District Courts of the Confederate States. 

[4.] Parol evidence is not admissible to ingraft a new stipulation upon a contract reduced 
to writing. 

[5.] When the subject matter of defence to a promissory note has been passed upon by 
a Court of compete@t jurisdiction, such judgment, while in force, is conclusive. 

[6.] By the laws of Arkansas, as well as those of Georgia, a mortgage is a mere security 


Complaint. In Bibb Superior Court. Tried before Junge 
Coz. May Term, 1866. 
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This wasa double bill of exceptions, each party complain- 
ing of some of the rulings of the Court. 

The action below was by Freeman against Bass, on a prom- 
issory note for $28,200, dated Arkansas, Chicot county, 5th 
of November, 1858, and due January 1st, 1862, with inter. 
est from January Ist, 1859, at the rate of eight per cent, 
Credits were entered upon the note as follows: October 21st, 
1862, $6,850; July 6th, 1863, $4,000; August 14th, 1863, 
$2,000; September 2d, 1863, $20,506 12. 

This note was one of several given fur the purchase money 
of a plantation, and certain negroes, stock, etc. 

The defendant, by his pleas, sought to recoup against the 
plaintiff's demand, damages laid at $10,000, resulting, as was 
alleged, from the unsoundness of one of the negroes, named 
Mark Henry, the non-delivery of another, named Betty, the 
destruction and non-delivery of the stock of hogs, the negli- 
gence and want of care of the plaintiff in respect to the crop 
of corn and the horses and mules on the plantation, the non- 
delivery of carpenter’s tools, some blankets and negro shoes, 
some osnaburgs, and some beds, mattresses, and household 
and kitchen furniture, the unauthorized consumption of pro- 
visions, and the failure of the plaintiff to apply the labor of 
the negroes to improving the plantation. 

He also set up failure of consideration by the emancipa- 
tion of the slaves, presenting this defence first by a plea of 
total failure, and then by a plea of partial failure of conside- 
ration. | 

The following documents, brought into the case at the trial, 
should now be described. 

1. A bill of sale executed in the State of Arkansas, read- 
ing as follows: 


“ Know all men by these presents, that I, William Free- 
man, of the county of Barbor, State of Alabama, for, and in 
consideration of the sum of $73,000, have bargained, sold, 
and delivered, and do by these presents bargain, sell and 
deliver to Nathan Bass, of the county of Bibb, in the State 
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of Georgia, and to his heirs and assigns forever, the follow- 
ing negroes, slaves for life, now being upon the plantation 
this day purchased by the said Bass from the said Freeman, 
situated in Chicot county, and State of Arkansas, to-wit: 
(here the negroes are described.) And for the consideration 
aforesaid, the said Freeman has also bargained, sold, and de- 
livered to the said Bass the entire stock of mules, horses, cat- 
tle,and hogs, corn, fodder, wagons, carts, blacksmith tools, 
gins, cotton seed, household and kitchen furniture, ploughs, 
plantation tools, and all other property of a perishable nature, 
now being upon and belonging to the plantation this day 
sold by the said Freeman to the said Bass, lying in said 
county of Chicot, and State of Arkansas. 

And the said Freeman, for himself, his heirs, executors, 
and administrators, doth hereby covenant to and with the 
said Bass, his heirs, executors, and administrators, that he 
has a good and perfect title to the property herein before 
mentioned and conveyed to the said Bass; that the same is 
free from all incumbrances done, had, or suffered by the said 
Freeman, and that he has full legal authority to sell and 
convey the same. And the said Freeman, for the considera- 
tion aforesaid, doth hereby guarantee and warrant unto the 
said Bass, his heirs, and assigns, that each and all of the negro 
slaves, excepting Louisa, a negro woman, aged about thirty 
years, and afflicted with palpitation of the heart, herein be- 
fore mentioned and conveyed, are healhty and sound, both in 
body and mind. Witness my hand and seal, at Lake Vil- 
lage, this 5th day of November, A. D. 1858. 

WuuaM Freemay, Sr. [L. 8.] 


2. A bond for titles, as follows, also executed in the State 
of Arkansas: 


“Know all men by these presents, that I, William Free- 
man, Sr., of, etc., am held and firmly bound unto Nathan 
Bass, of etc., in the penal sum of $176,000, for the payment 
of which I bind myself, my heirs, etc., forever. In testimony 
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whereof, I do hereby set my hand and affix my seal, this 
5th day of November, 1858.” 

Now, the condition of the above obligation is such, that 
the above bound William Freeman hath this day sold, and 
doth by these presents, grant, bargain, sell, and convey unto 
the said Nathan Bass, all those certain tracts and parcels of 
land, lying and being in the county of Chicot, and State ot 
Arkansas, and known and described —(Here follows the 
description.) And, whereas, the said Bass hath this day 
purchased of me the following negroes, slaves for life, (de. 
scribing them) being seventy-three slaves in all. Said sale 
of lands and slaves, as aforesaid, being for and in considera- 
tion of $161,000, to be paid as follows, to wit: $20,000 on 
the 1st of January, 1859; $28,200 on the ist January, 
1860; $28,200 on the ist of January, 1861; $28,200 on the 
Ist of January, 1862; $28,200 on the 1st January, 1863; 
and $28,200 on the 1st January, 1864; which said six sev- 
eral sums are evidenced by the six several promissory notes 
of said Nathan Bass, all of even date herewith Riot 
and all except that one due January ist, 1859, are to bear 
interest from the last named date until paid, at the rate of 
eight per cent. per annum; and, to secure the payment of 
which said six several notes, a lien is hereby expressly re- 
served by the said William Freeman on the slaves herein 
named. 

Now, should the said William Freeman, his heirs, etc., 
make or cause to be made a good and lawful deed, in fee 
simple, for the lands herein conveyed and sold * * 
upon final payment as aforesaid, then this obligation to be 
void, otherwise, to remain in full forceand virtuee * * * 

And I, the said William Freeman, for the considerations 
above stated, and for divers other good and valuable consid- 
erations, hereby promise and agree with the said Nathan 
Bass, to deliver him possession of the above described lands, 
slaves, and the other personal property this day sold to him, 
on the first of January, 1859, or sooner if the crops be 
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gathered. But it is expressly understood that the said Free- 
man does not agree to deliver said property in any case 
where he may be prevented from so doing by death, fire, or 
other casualty, not resulting from his own carelessness or 
negligence. Wirriam Freeman, Sr. [L. 8.] 


8. The exemplified record of an action of assumpsit, predi- 
icated on that note described in the foregoing bond which 
fell due January 1st, 1860, commenced by Freeman against 
Bass on the 27th of January, 1860, in the District Court of 
the United States, for the Southern District of Georgia, and 
prosecuted to judgment in the corresponding Court of the 
Confederate States, at January term, 1862. 

The declaration stated on its face that the plaintiff, Free- 
man, was a citizen and resident of the State of Texas; and 
at June term, 1861, the defendant demurred to the jurisdic- 
tion, on the ground, that by the constitution of the Confede- 
rate States, the Court had no jurisdiction, the plaintiff being 
a citizen and resident of the Confederate States. The Court 
overruled the demurrer, and likewise dismissed a plea pre- 
senting the same defence. 

The cause @fterwards, at January term, 1862, came to 
trial on sundry pleas to the merits. These were, 1. WVon- 
assumpsit. 2. Failure of consideration, because of the 
unsoundness of one of the negroes, named Mark Henry, 
and the non-delivery of another, named Delia; also, the 
non-delivery of mules, horses, cattle, hogs, carpenter’s tools, 
household and kitchen furniture, etc. 3. Partial failure 
of consideration on the same facts, with the addition of the 
plaintiff’s failure to employ the negroes in clearing land and 
improving the plantation, and his unauthorized consumption 
of provisions. 4. Set off, embracing a claim for the value 
of the unsound negro, and of all the property enumerated 
in the preceding pleas as undelivered, and of some besides. 

The jury found for the plaintiff $27,165, with eight per 
cent. interest on the note, from the 1st of January, 1859, 
and judgment was entered up accordingly. 
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4. A bill in equity, filed by the plaintiff, Freeman, against 
the defendant, Bass, in Bibb Superior Court, in April, 1863, 
with an injunction restraining Bass from selling any of the 
negroes described in the foregoing bill of sale and bond for 
titles, that might be in this State; the bill praying for the 
foreclosure of the plaintiff’s alleged mortgage on said 
negroes, (evidenced by his reservation of lien, contained in 
the said bond for titles) to satisfy the note upon which the 
present suit is founded, and the three others which fell due 
next after it, as well as for injunction to prevent a sale of 
the negroes by defendant. 

These documents being sufficiently described, what trans- 
pired at the trial will row be stated. 

The plaintiff read his note, with the credits thereon, and 
closed. 

The defendant introduced certain evidence taken by inter- 
rogatories. The plaintiff objected to the answer of a witness, 
Davis H. McElroy, to one of the interrogatories propounded 
to him, and the Court sustained the objection and ruled out 
the answer. This interrogatory and the answer to it wereas 
follows: Jnt. 16—“ Did or not Freeman, in the trade, agree 
to let his slaves not sold and those that were sold, work 
clearing land, and whilst not clearing land, gather the crop, 
till time of delivery, and did they thus work ; and if not, 
what was the damage.” Answer.— Freeman, the plaintiff, 
agreed that the negroes sold to Bass, as well as those not 
sold, which was about twenty-five hands in number, when 
not employed in saving the crop, should be clearing land for 
the defendant Bass, so long as they remained on the place. 
There was‘a considerable portion of the time in which they 
were not employed in saving the crop, nor were they 
employed in clearing land for defandant, but were idle and 
an expense, as they were supported by the provisions on the 
place. After the crop was gathered, Freeman remained on 
the place one week, during which time he hired eighteen or 
twenty of the hands not sold, to one of his neighbors to pick 
cotton, who were also subsisted by provisions on the place 
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which he had sold to Bass. I think the damage to defend- 
ant, by reason of their not clearing land, from four to five 
hundred dollars. There were about seventy-five hands 
in all. 

The defendant also introduced the bill of sale and the bond 
for titles. Also the statute of the State of Arkansas showing 
that the Common Law and Statutes of Great Britain, of 
force in the fourth year of the reign of James the First, (as 
far as suitable to the condition of the people of that State) 
had been adopted by the statutes of that State, and declared 
of force. He, also, introduced (plaintiff objecting to it on 
the ground of irrelevancy, and the objection being overruled 
by the Court) the bill in equity above described. He proved 
by &. A. Wisbet, Fsq., the counsel who filed said bill, that 
the same was dismissed in February, 1866, by the complain- 
ant, for the reason that it had performed its office. He offer- 
ed to prove by the same witness, that, shortly before the filing 
of said bill, the defendant offered to cancel the trade with the 
complainant, and deliver back both land and negroes and 
the perishable property on the plantation, and let the im- 
provements in theclearing of land and the payments made» 
go against hire and rents. But the Court, on objection from 
plaintiff’s counsel, rejected this evidence. 

Here the defendant closed; and the plaintiff then intro- 
duced the record from the District Court of the Confederate 
States, above described—the defendant objecting to it on the 
ground of irrelevancy, and on the further ground, that said 
District Court had no jurisdiction of the case, of the subject 
matter, or of the parties; which objection the Court overrul- 
ed. He also proved, that subsequent to the rendition of the 
judgment in said case, the defendant paid it off in full. He 
introduced evidence proving the valueof Confederate States 
treasury notes at the date of theseveral credits indorsed upon 
the note sued on in the present action; to which evidence 
the defendant objected on the ground of irrelevancy, and on 
the ground that the payments could not be thus abated. 
The Court both overruled the objection and decided that 
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the dates of the credits were prima facie evidence that the 
payments were made in such notes. 

The plaintiff having again closed, defendant read in eyi- 
dence the Ordinance of a Convention of this State, passed Jan- 
uary 29th, 1861, and entitled, “ An Ordinance to abolish the 
Circuit and District Courts of the United States for the Dis. 
trict of Georgia, and to establish other Courts in lieu thereof, 
and to continue in force certain judgments and executions,” 
He also offered several witnesses to prove the value of the 
services of his counsel in defending the suit against him in 
the Confedearate States Court, and the amount actually 
paid therefor by defendant. This evidence the Court re- 
jected. 

The Court charge the jury, among other things, as fol- 
lows: 

1. That the credits on the notes were not subject to be 
opened and reduced by reason that the payments may have 
been made in Confederate treasury notes. 

2. That the Confederate Court had jurisdiction of the case, 
the subject matter, and the parties, embraced in the exem- 
plified record, and that any defence pleaded and passed upon, 
in that case, by the Court or jury, was conclusive on the de- 
fendant, Bass, and such matter so passed upon, could not 
again be set up as a defence in the case at bar. 

3. That by the Code of Georgia, a mortgage is mere se- 
curity for the payment of money ; that the two instruments 
dated November 5th, 1858, taken together, are, in equity, a 
mortgage for the payment of the $161,000 stipulated to be 
paid ; and that if, at the time of the filing of the bill by Free- 
man against Bass, in Bibb Superior Court, Bass was in de- 
fault as to any of the payments stipulated, then Freeman had 
the right to file his billin equity for the foreclosure of the 
mortgage as to such payments in arrear; and if Bass was 
about to sell any or all of the slaves mortgaged, as stated in 
said bill, then he, Freeman, had the right to have the injune- 
tion prayed for and granted in that case, and the granting of 
the same was not error. That the legal title to the negroes 
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wasin Bass, notwithstanding the lien reserved as shown by 
the second instrument, and, on the emancipation of the slaves, 
the loss was that of the defendant, and not of the plaintiff; 
and that the matters aforesaid were no legal or equitable de- 
fence against the payment stipulated to be made for said 
slaves, and secured by the notes, nor against the present ac- 
tion, if the note sued npon were one of these. 

4. That, as to the stipulation or representation in said 
two instruments of the 5th of November, 1858, respecting 
the negroes being slaves for life, its true construction is, that 
Freeman referred to the then status of the negroes, and not 
to what their future status might be made by future events; 
and their subsequent emancipation was Bass’ loss and not 
Freeman’s, and no available defence to this suit. 

The errors assigned by Freeman are: 

1. The admission of the bill in equity, in evidence. 

2. The charge of the Court numbered 1. 

Those assigned by Bass are: 

1. The rejection of Davis H. McEiroy’s answer to the 
16th interrogatory. 

2. The rejection of that part of the evidence of Z. A. 
Nisbet, Esq., which was ruled out. 

3. The admission in evidence, of the exemplification 
from the District Court of the Confederate States. 

4, The admission of evidence as to the value of Confede- 
rate States Treasury notes. 

5. The decision of the Court, holding that the dates of the 
credits were prima facie evidence that the payments were 
made in such notes. 

6. The rejection of evidence, showing the value of coun- 
sel’s services in defending the suit in the Confederate States 
Court, and the amount paid therefor. 

7. The charge of the Court, numbered 2. 

8. The same, numbered 3. 

9. The same, numbered 4. 


E. A. & J. T. Nisser and Locurans, for Freeman. 
B. Hit and Battery, for Bass. 
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Waker, J. 


The first error alleged by Freeman is, the admission in eyi- 
dence of the bill filed by him against Bass. The object of 
its introduction is not very apparent, but, perhaps, as a part 
of the history of the whole transaction, it was not very 
objectionable. 

[1.] His second complaint is, that the Court charged | 
“That credits upon the notes were not subject to be opened 
and reduced by reason that the payments may have been 
made in Confederate treasury notes.” The entries ot the 
credits upon the notes seem to have been made by Freeman 
with a full knowledge of what he was doing; no fraud was 
practiced upon him; we presume he was twenty-one years 
of age, and had a right to satisfy the note in whole, or in ) 
part, if he saw proper to dou so, without receiving any thing. | 
He could, if he had wished to do so, have surrendered up 
the note to Bass without any consideration, and if so he 
certainly was competent to contract to receive payment in 
any thing he and his debtor might agree upon. We think 
the Court correctly instructed the jury on this point. 

In this connection, it is proper to state that Bass hada 
right to complain of the admissibility of the evidence to 
prove that the dates of the credits were prima facie evi- | 
dence that such payments were made in Confederate notes ; 
but the instructions on this point to the jury prevented this 
evidence from doing him any harm,—the jury having allowed 
the entire amount of the credits. 

[3.] One of the notes given for a portion of the purchase 
money of the plantation, negroes, etc., and of which the 
note here in controversy forms a part, was sued in the Dis- 
trict Court of the United States at Savannah, and the 
defendant filed various pleas thereto. After the passage of 
the ordinance of secession and adoption of the Constitution 
of the Confederate States, the case was transferred to the 
District Court of the Confederate States. Defendant appeared, 
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and both demurred and pleaded to the jurisdiction of 
the Court, on the ground that Freeman, as shown by the 
pleadings, was a citizen of Texas—one of the Confederate 
States—and under the Confederate States Constitution, could 
not sue in that Court. The demurrer and plea were over- 
ruled, and defendant then filed, to that case, all the grounds 
of defence which he pleads to this action. The defendant, 
when the Court decided to sustain the action, submitted 
to its decision the determination of his various grounds of 
defence. Evidence was introduced, the issues passed upon, 
the judgment rendered, and defendant satisfied the judg- 
ment so recovered against him. The question here is, what 
effect shall be given to this judgment? The jurisdiction of 
a Court rendering a judgment is always open to inquiry. If 
a Court have jurisdiction of the person and subject matter, 
its judgments, until set aside, are conclusive. It may pro- 
ceed irregularly—it may mistake the law—still, so long as it 
acts within its own jurisdiction, its judgments will be bind- 
ing. Had the Court jurisdiction? The objection made to 
the jurisdiction is that, by an ordinance of the convention of 
the people of Georgia, this case, with all others of a similar 
character, was transferred to the District “Courts of the 
independent State of Georgia,” and that no provision was 
made for any transfer of such cases to the District Courts of 
the Confederate States. No point is made upon the failure 
of the Confederacy. I quote from the argument of our 
brother Hill: “ Did the Confederate Court have jurisdiction ? 
Wesay not. The fact that the Court assumed jurisdiction, 
and decided itself to have it, amounts to nothing, unless the 
Court, in fact, had it. The suit was properly pending in the 
Federal Court on the 19th day of January, 1861, and that 
Court, up to that time, had jurisdiction of the case. The 
Convention of that date, in Georgia, abolished that Court, 
and established in lieu thereof a State Federal Court, and 
removed the civil and criminal cases then pending in the 
Federal Court to the newly created State tribunal. How 
then did the Confederate Court at Savannah get jurisdiction 
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of thiscase? It is incumbent on the counsel for the defend- 
ant in error to show the mode by which it was done. It 
was a Court of limited, not general, jurisdiction; and the onus 
probandi is on him who asserts the jurisdiction to show it. ° 

Let not the Court misunderstand us. We claim no ad- 
vantage in this regard by reason of the result of the Con- 
federacy. The pleas, in this case, were filed in 1862, and 
we claim now what we should have claimed had the case 
been tried then. Counsel for plaintiff may claim jurisdic- 
tion by reason of the judicial Act of the Confederate Con- 
gress under the Constitution. It is true that that Act did 
provide, that where the States had failed to take cognizance 
of the cases pending in the Federal Courts, and provide 
for their trial in the State Courts, that, in such case, the 
Court established under that Act should take jurisdic- 
tion. The cases in Georgia were within the express excep- 
tion of the Act; and the Act, as to that provision in such 
cases as had not acted, was unconstitutional.” 

I have made this long quotation because it clearly states the 
question before us, and will make what I wish to say the 
more easily understood. It is true, that, by an ordinance of 
the Convention of Georgia, passed on the 29th January, 1861, 
all causes, civil and criminal, then pending in the Circuit 
Courts of the United States in and for Georgia, were’ trans- 
ferred to, and all cases in the said District Courts were con- 
tinued in, the District Courts of the State of Georgia thereby 
established.—Journal of Convention, 1861, p. 385. By an- 
other ordinance of the same Convention, page 393, “The 
Constitution for the permanent federal government of the 
Confederate States,” was adopted and ratified. Now, while 
it is true that provision was made for organizing a State 
District Court, yet, in point of fact, no such Court was ever 
created. The Governor, who was, by the ordinance, autho- 
rized to appoint a District Judge, supposing, doubtless, that 
a Court would shortly be organized by the Confederate 
States Congress to take the place of the District Court of 
the United States, declined to appoint such Judge ; and, as 
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a consequence, the Confederate States District Courts, ac- 


' cording to the Act of Congress, Statutes at Large Confede- 


rate States, page 84, approved 16th March, 1861, had juris- 
diction of the cases pending in the District Courts of the 
United States in Georgia, as well as in the other States of 
the Confederacy. Georgia had, in fact, made no disposi- 
tion of any of the causes pending in the United States 
Courts for Georgia, and never did create any tribunal for 
their adjudication. Her action, in reference to the matter, 
was inchoate merely, and not complete: hence, the case was 
properly before the Confederate States Court for decision. 
This Court having jurisdiction of the case, then, it is not 
denied that its judgment is conclusive. It follows, then, 
that the Court below committed no error in admitting the 
transcript from the record of the District Court C. 8. A., at 
Savannah. Nor do we see any error in rejecting the 
evidence showing the value of the services of counsel for 
Bass in that case. Indeed, this claim was predicated upon 
the idea that the record should be ruled out; and if the re- 
cord was properly admitted, this evidence was rightfully re- 
pelled. 

[4.] During the progress of the trial, Bass proposed to prove 
by the witness, McElroy, certain stipulations not embraced 
in the written contract. This was objected to and the evi- 
dence repelled, on the ground, as we understand it, that parol 
evidence is inadmissible to engraft an additional stipulation 
upon a contract evidenced by writing. In Logan et. al. vs., 
Bond, 13 Ga. P., 198, this Court says, “the uniform deci- 
sions of this Court have been, that all oral negotiations be- 
tween the parties to a written contract, which either pre- 
ceded or accompanied the execution of the instrument, are 
to be regarded as merged in it, and that the writing is to be 
treated as the exclusive medium of ascertaining the agree- 
ment to which the contractors bound themselves.” And in 
Wynn, Shannon & Co. vs. Cox, 5 Ga. R., 376, the Court uses 
this language: “It is neither more nor less than an attempt 
) 
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to add to a written instrument by parol evidence, a stipula- 
tion which it is insisted was entered into at the time, but 
which the parties did not see fit to have incorporated. We 
are satisfied that this can not be done without infringing one 
of the soundest and most wholesome rules which Courts of 
justice have devised for the security of private property”— 
citing numerous authorities. And the opinion continues: 
“ These authorities establish, not only the general proposition 
that all previous negotiations resting in parol, but those also 
which were had at the time, are merged and extinguished by 
the writing; and that, allowing that the instrument does not 
contain the whole contract, oral proot is inadmissible to sup- 
ply the deficency, unless it was occasioned by some fraud 
practiced by the vendor, or by some mistake or surprise on 
his part.” These authorities seem to sustain the decision of 
the Court below. 

5.] There is another ground, however, upon which, even 
if the Court erred in repelling the evidence at the time it was 
offered, would have required him to have withdrawn it, ina 
subsequent portion of the trial, had it been admitted ; or, at 
any rate, would have required him to have instructed the jury 
that it could not avail the defendant anything. The record 
of the proceedings of the Court at Savannah showed that the 
same defence had been passed upon, and was, therefore, ves 
adjudicata. We think, therefore, the Court did right in re- 
jecting McElroy’s answer to the sixteenth interrogatory. 

We are unable to see any error in the rejection of Judge 
Nisbet’s testimony, offered for the purpose of showing that 
Bass proposed to cancel the trade on certainterms. There 
was no allegation of fraud, or other ground, upon which 
Bass hada right to demand a rescission of the contract; 
and if not, we can consider the offer in no other light than 
that of a proposition to re-sell to Freeman, which he had a 
right to accept or reject as he should see proper. 

From what has already been said upon the subject of the 
admissibility and effect of the record of the judgmeut in 
the District Court at Savannah, and the rejection of McElroy’s 
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roy’s testimony, it will be seen that we approve of the 
charge of the Court numbered 2. 

[6.] By the contract, Freeman conveyed the negroes to 
Bass: the title vested in him; but by the second paper, the 
bond for titles, and which was assented to by Bass, and, there- 
fore, binding on him, Freeman reserved a lien upon the ne- 
groes for the payment of the purchase money. Counsel for 
Bass insists that the reservation of this “lien” by Freeman 
was a mortgage from Dass to him of the negroes, and by the 
statutes of Arkansas, where this contract was made, the 
mortgagee has the legal title. Itis a sufficient reply that 
these papers do not make a mortgage according to the 
common law. The ancient way of making a mortgage was 
by a charter of feoffment, on condition that if the feoffor 
or his heirs paid the sum borrowed to the feoffee, or his 
heirs, at a day appointed, he should re-enter and re-possess ; 
and sometimes the condition was contained in the charter of 
feoffment, and sometimes it was “defeasanced” by a dis- 
tinct instrument. 2 Thomas’ Coke, Lit. 34-5, and note Z. 
Here there was no “ feoffment ” to Freeman; he simply re- 
served a “lien” upon the property which was conveyed to 
Bass with this incumbrance upon it; nothing more, nothing 
less. But we do not understand that by the laws of Arkan- 
sas amortgage conveys alegal title to the mortgagee. Those 
laws, as we understand them, like ours, consider a mortgage 
as a mere security, an incumbrance created by the mort- 
gagor upon the property, while the ¢it/e remains in him. 
We think, then, the Court committed no error in holding 
that this “lien ” was a mere security. 

In the cases of Hand vs. Armstrong (ante p.232) and Bass 
vs. Ware, decided during the present term, we have given 
our views upon the questions made by the charge of the 
Court numbered 4. In these cases we laid down the same 
doctrines as those contained in the charge under considera- 
tion, together with our reasons therefor, and deem it un- 
necessary to repeat them here, 

Judgment affirmed. 

47 
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Jesse Tucker and others, plaintiffs in error, vs. Tar Jusrions 
or THE InreR1or Court of Lee county, and Joun Gruty, 
Tax Collector, defendants in error. 


{1.] General summary of the statutes, prior to the Code, conferring upon the Inferior 
Court the power of taxation for local purposes, 

[2.] A tax levied by the Inferior Court, for a turnpike fund, and subsequently ratified by 
the Legislature, is valid. . 

[8.] The power of taxation to pay for public bridges, by the Act of 1799, appears to have 
no limit except the cost of erecting the bridges. 

[4.] An abuse by the Inferior Court, of the taxing power, will not be presumed, 

[5.] Prior-to the Code, the tax for the support of paupers might extend to one-eighth of 
the general tax. 

[6.] By virtue of the power of the Inferior Court to levy an extraordinary tax for general 
purposes, upon the recommendation of two-thirds of the grand jury, a tax, if so re- 
commended, might be imposed to pay petit jurors, and for paling in the court house, 
if the limit of fifty per cent. upon the State tax, for these and all other general purposes, 
were not exceeded. 


In Equity. In Lee Superior Court. Motion to dissolve 
Injunction. Decided by Judge Attey. At Chambers, 
June 1861. 


Tucker and several other citizens of Lee county, filed their 
bill against the defendants in error, in November, 1860, 
exhibiting an order passed by the Inferior Court on the 4th 
of September, 1860, imposing taxes for that year, as follows— 
the per centage being counted on the State tax—to wit: 
bridge fund, 45 per cent; pauper fund, 7 per cent ; petit jury 
fund, 10 per cent; turnpike fund, 30 per cent: and directing 
the tax collector to collect the same. 

The bill alleged that these taxes for bridge and Turnpike 
funds were illegal, and that the collector was proceeding 
against the complainants to collect, not only all the taxes 
specified in the order, but thirty-five per cent. in addition 
thereto, for which latter he had no authority or warrant of 
any kind whatever. It averred that all the tax over and 
above fifty per cent. on the State tax, which the collector 
was attempting to collect, was illegal and void. 

It alleged that a court house and jail for the county had 
been built and fully paid for, after which the court house 
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burned down, and the Inferior Court contracted with one 
Cameron for its re-building, complete, at $3,900, and Came- 
ron had complied with his contract ; that, to raise a specific 
fund to pay for this re-building, the said Inferior Court 
collected, by taxation, in the years 1858 and 1859, in addition, 
to the tax for other purposes, $5,500 ; and that the difference 
between this sum and the amount paid Cameron ought still 
to be in the county treasury, and if not there, had been paid 
out for illegal purposes. 

It called for a full statement showing the disposition made 
of this specific fund, as well as that raised for county pur- 
poses in the years 1858 and 1859. 

It offered payment of the State tax with fifty per cent. on 
the same, and all other sums found legal and valid; and it 
prayed for an injunction against the collection of the alleged 
illegal taxes. 

The injunction was granted. 

The justices of tlhe Inferior Court answered the bill, 
admitting that the collector was proceeding, as charged, to 
collect, but denying that any of the said taxes were illegal. 
They exhibited an extract from the presentments of the 
grand jury which served at March Term 1860, recommend- 
ing the Inferior Court to levy, for that year, the following 
rates on the State tax: for bridge fund, 20 per cent; pauper 
fund, 10 per cent; general purpose fund, 25 per cent; petit 
jury fund, 20 per cent; turnpike near Bate’s, 40 per cent; 
and paling in court house, 10 per cent. They declared that 
their order of the 4th of September, though appearing on 
the minutes the same as in complainant’s bill, did, as passed 
and furnished to the tax collector, levy a tax of twenty per 
cent. for general purpose fund, in addition to the other taxes 
specified therein, and that this part of it was omitted by the 
clerk, through mistake, in recording the order on the minutes. 
They exhibited another order, passed by them on the 4th of 
December, 1860, as follows: “It appearing that the Court 
did, on the 4th of September last, pass an order levying the 
county tax of Lee county for the year 1860, and that in 
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drafting said order, the amount intended to be levied for 
general purpose fund, to wit, the amount of twenty per 
cent. was not inserted insaidorder. It is, therefore, ordered 
that said order be amended by inserting therein “for gene. 
ral purpose fund, twenty per cent.” 

As to the remaining fifteen per cent., they'admitted that it 
was not levied by the order of the 4th of September, ‘but 
they exhibited an order which they passed on the 24th of 
that month, as follows: “The Ordinary having levied fifteen 
per cent. on the State tax for poor school purposes, for the 
year 1860, it is, therefore, ordered that the same be levied, 
and that the tax collector of said county collect the same.” 

To support the tax to raise the turnpike fund, they exhibi- 
ted an Act of the General Assembly, approved December 
20th, 1860, entitled, “ An Act to legalize the levy of an extra 
tax by the Inferior Court of Lee county, for the purpose of a 
turnpike across Muckalee creek.” 

They offered, in their answer, to remit any illegal tax. 

They denied that the court house and jail were paid for in 
full prior to 1858, but alleged that a balance of $873 25 re- 
mained due, and that the same was paid out of the fund raised 
in 1858 from tax for court house and jail. They alleged that 
the net aggregate of said fund for the two years, 1858 and 
1859, deducting $176 63 not yet accounted for by the officer 
who collected it, was $5,487 87, none of which had been 
misapplied, but all (except a balance of $94 22 still in the 
treasury) expended for the objects for which the fund was 
raised. They annexed to their answer a statement showing 
the amount of this fund, and to whom paid out, according to 
the books of the county treasurer. 

They admitted that Cameron re-built the court bouse at the 
price stated in the bill. 

Such was the substance of the answer; and after filing the 
same, the defendants moved for a dissolution of the injunc- 
tion on the grounds, (1.) that there was no equity in the bill; 
(2.) that the bill did not make a case for injunction ; and (3.) 
that the equity was fully sworn off by the answer. 
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The presiding Judge granted the motion; and that isthe 
error alleged. 


G. J. Wricut, for plaintiff in error. 


West, Staventer & Exy, for defendant. 
Harris, J. 


[1.] We have, with much care, endeavored to trace the 
various delegations, by the Legislature, to the Inferior Court, 
of the power of taxation for local purposes. 

The first grant we find in the Act of 1799, (see Cobb’s 
Digest, sec. 5, p. 944) in the words, “‘ And that, from time to 
time hereafter, the Inferior Courts of the several counties shall 
have full power and authority to appoint the places of erect- 
ing public bridges; and the Inferior Court shall levy the 
amount [cost] thereof on the county, or order the same to 
be paid out of any funds of the county subject to their dis- 
posal.” 

The second grant, by Act of 1801, (Cobb’s Digest, p. 358) 
required the Inferior Court to levy, annually, a county tax 
equal to what is due or may become due to the jailor, sheriff, 
and coroners, for costs and fees in cases of insolvent prison- 
ers, maintenance of criminals while in jail, etc. 

The third grant is by act of 1820, (Cobb’s Digest sec. 7, p. 
184) whereby power is conferred on the Inferior Court to 
levy a tax, extraordinary of the general State tax, not to 
exceed 50 per cent., annually, on such general State tax, 
upon the recommendation of two-thirds of the grand jury. 

The fourth grant is by the Act of 1818, (Cobb's Digest, p. 
347) whereby the Inferior Court is authorized to raise a 
special tax, not to exceed one-eighth part of the general tax 
of the county, for the support of its paupers. 

The fifth grant is by the Act of 1848, (Cobb’s Digest, p. 5) 
for educational purposes, upon the recommendation of the 
grand jury at the spring term. 

These powers resided in the Inferior Courts at the time 
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the levies complained of were made; and the question is, 
were they authorized by law? 

[2.] Asto the levy of thirty per cent. tax as a turnpike fund, 
if that had been a disputable exercise of power when made, 
it was afterwards legalized by an Act of the Legislature, 
That Act disposes of this item. 

[3.] A tax of forty-five per cent. was levied for a bridge 
fund. The power of taxation to pay for public bridges, by 
the Act of 1799, appears to have no other limit than the 
cost of erection; and full authority is given to raise their 
cost by taxation. 

[4.] There is no allegation in the bill of complainants which 
denies an indebtedness for that purpose—that the tax levied 
exceeds the cost of bridges built or contracted for. Without 
an allegation of that kind, and undenied, we will not presume 
an abuse of power in this regard. 

[5.] The pauper tax, limited to one-eighth of the general 
tax, has not exceeded the law. 

[6.] We have not been able to find either a general or 
local law, previous to 1860, conferring the power on the Infe- 
rior Court to levy a tax to pay petit jurors. Yet, if the duty of 
compensating them is imposed on the county treasury, the 
moneys arising from verdicts and confessions in civil cases, 
it is apprehended, will be applied to such purpose, and ex- 
hausted, before a tax for this purpose will be imposed. We 
are not sure but that the duty to pay petit jurors involves, 
necessarily, the right to tax to pay the indebtedness on this 
account which may remain. But this question will be satis- 
factorily disposed of in the examination of the next item of 
tax complained of, that is, the thirty-five per cent. additional 
to those enumerated. This amount embraces the two items 
recommended by the grand jury—twenty-five per cent. for 
general purposes, ten per cent. for paling in court house. 
They also recommended a tax of twenty per cent. to pay petit 
jurors. 

Now, it cannot be doubted that, upon the recommenda- 
tion of two-thirds of the grand jury, an extraordinary tax for 
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general purposes may be levied by the Court. The grand 
jury recommend fifty-five per cent.; but the Inferior Court, 
in their levies for general purposes, did not exceed fifty per 
cent.; and their order, therefore, is not liable to the objection 
made by complainants. 

The bill of complainants was evidently filed under sats con- 
viction that the Inferior Court could levy no taxes for county 
purposes beyond fifty per cent. on the general tax; and such, 
indeed, was my impression until compelled by duty to make 
this investigation. 

This decision is made upon the laws as they were when the 
bill was filed. Since then, by the Code, the duties of the 
Inferior Court have been more clearly defined, and their 
discretionary powers in levying taxes enlarged. See Code, 
pages 102, 108, 104, 105, 106, 107. 

Finding no violation of law in the levy of taxes by the Infe- 
rior Court of Lee, we affirm the judgment of the Circuit 
Judge, dissolving the injunction in this cause. 











Josuvua Moore, by his next friend, James M. Moors, plain- 
tiff in error, vs. James N. Cotty, defendant in error. 


The judgment of the Circuit Court granting & new trial will not be disturbed, unless his 
discretion has been flagrantly abused. Much less will this Court interfere when their 
opinion coincides with that of the Judge below, as regards the merits of the case. 


Motion for New Trial. Decided by Judge Worrmu. In 
Marion Superior Court. March Term, 1861. 


The plaintiff in error brought an action for words against 
the defendant. The words imputed the crime of bestiality. 
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The defendant justified, and proved the truth of his plea 
by a witness named Everett. 

Plaintiff proved by seven witnesses, who had known him 
for ten years, that he was of good moral character and good 
standing in the community. 

Defendant proved by six witnesses that they heard the 
report mentioned by Everett before the speaking of the 
words by the defendant, and that it always originated with 
Everett. They all testified that they knew the plaintiff, and 
that he was a young man of moral character. 

Defendant proved by another witness that the witness 
was teaching school at the time mentioned by Everett, and 
that the latter mentioned it to him. Also, that the plaintiff 
was going to school at the time, and was a boy of good 
character. 

By another witness, defendant proved acts of unchastity 
by plaintiff with negro women, and plaintiff’s admission of 
other acts of the same kind with such women, one of them, 
as the plaintiff said he believed, resulting in pregnancy. 

The jury found for the plaintiff six hundred and thirty- 
three dollars and thirty-three cents damages. 

The defendant moved for a new trial, upon the ground, 
among others, that the verdict was contrary to the evidence; 
and the Court granted it. This is assigned as error. 


Bianrorp & Crawrorp, for plaintiff in error. 
Ssiru, for defendant. 
Lumpkin, C. J. 


The judge, in the exercise of his discretion, has seen fit to 
grant the defendant a new trial. Can we say that his 
discretion was flagrantly abused? Everett, the witness 
who supported the plea of justification, was full and minute 
in his evidence. Decency forbids that I should recapitu- 
late his testimony. Sufficient to say that he had every 

















a 


es 


—_—_-_—-ar ee 








ose ae 











MILLEDGEVILLE, JUNE TERM, 1866. 377 


Whittle vs. Newman. 











opportunity of seeing and knowing the truth of what he 
testified to. He stood in a few ‘yards of the party. He 
communicated it to the teacher immediately. Vo attempt 
has been made to impeach his testimony. The plaintiff relies 
only upon proof of his good character. One witness, himself 
unimpeached, seriously damages his character. The judge 
thought proper, under these circumstances, to award a new 
trial. We will not disturb his judgment. 
Judgment affirmed. 





L. N. Wurrrts, plaintiff in error, vs. Exisna N. Newman, 
defendant in error. 


An attorney cannot collect his fee by ruling his client, though the latter may have pos- 
sessed himself of the entire fund recovered by the litigation, in respect to which the 
services were rendered. i 


Rule by Attorney against his Client. In Twiggs Supe- 
rior Court. September Term, 1865. 


The entire record sent up in this case was as follows: 


“'Twiaes Superior Court, September Term, 1865. 

“On motion of counsel for plaintiff, it is ordered that Dr. 
Elisha N. Mewman show cause on to-morrow morning, if 
any he have, why he should not pay to L. N. Whittle, as 
counsel for plaintiff in a case in Twiggs Superior Court, 
wherein said Newman was plaintiff and the State of Geor- 
gia defendant, the sum of three hundred dollars for his 
48 
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counsel fees, and the sum of fifteen dollars paid by said 
Whittle to take interrogatories in said case. 
“ By the Court. Sept. 25th, 1865. 
L. N. WHITTLE, Atty. for self.” 


“We consent that the original papers in this case may be 
used in the Supreme Court in lieu of a writ of error, it be- 
ing admitted that Dr. Newman went to Milledgeville, re- 
ceived the money, and paid Messrs. Solomon & Crocker 
their fees of $500 each, all by consent of 8S. & C., who were 
retained in the case; but all this without the knowledge or 
consent of said Whittle. 

L. N. WHITTLE, PVff’s Att’y. 
HARRIS & HUNTER, Def’t’s Att’ys.” 


Wurtz, for plaintiff in error. 
No appearance for defendant. 
Watrer, J. 


[1.] This was a proceeding to enforce, by rule, an attorney’s 
lien upon funds which had been received by his client from 
the opposite party. “The attorney’s lien shall attach for 
his fees and for a general balance on all sums collected by him, 
and upon all property recovered by his services, and shall be 
superior to all other liens thereon.” Code, 1989. That the 
attorney had a lien upon the money received from the State— 
“the property recovered by his services,” is very clear: the 
only question is as to whether he can enforce it by rule. In 
this case, he insists that unless he can enforce it by rule he 
is withont remedy. He predicates his proceeding upon the 
4th paragraph of sec. 200 of the Code, which says, ‘“‘ Every 
Court has power to control, in furtherance of justice, the 
conduct of its officers, and all other persons connected with 
a judicial proceeding before it, in every matter appertaining 
thereto.” We do not think this applies to the reception of 
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money by the party after the litigation has ended. When 
there is no longer any judicial proceeding pending before 
the Court, we can not very well see how a Court can 
control persons in transacting their ordinary business affairs. 
This case seems to present a great hardship; but we do not 
know any power in the Courts to grant the relief prayed 
for. The judgment of the Court below refusing the motion 
must be affirmed. 
Judgment affirmed. 





James Sprinaer, plaintiff in error, vs. Taz State or Gror- 
aia, defendant in error. 


If, while the trial is in progress, one of the counsel engaged in the prosecution entertain 
and protect for a night, free of charge, the horses of some of the jurors, a verdict of 
guilty afterwards rendered will be set aside, and a new trial granted. 


Motion for New Trial. In Spalding Superior Court. De- 
cided by Judge Speer. November Term, 1865. 


Springer, being found guilty of the offence of robbery, 
moved for a new trial, on the ground that A. D. Nunnally, 
Esq., one of the counsel for the State, residing in the county, 
and having considerable personal and professional influence, 
did, after the jury were empanneled, etc., take charge of, feed, 
and provide, during the night, for the horses of two of the 
jurors, to-wit, Touchstone and Moon, at their request, free 
of charge. 

The motion was heard and decided upon the following 
affidavits : | 

Peeples and Beck, counsel for the prisoner, deposed that, 
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while the case was under consideration, Court being about to 
take a recess for supper, and there being a considerable 
crowd in the court house congregated about the benches 
and fire-places, they heard some one say, at the distance of 
ten or fifteen feet, that Touchstone, one of the jurors, wished 
to speak to Mr. Nunnally, one of the States’s counsel, (who 
took aleading and prominent part in the case, and addressed 
the jury with much warmth and earnestness) about taking 
eare of hishorse for the night ; that they heard Nunnally, but 
made no reply, Beck only remarking to Peeples, “come 
along;” that they did not hear the conversation between 
Nunnally and Touchstone, which was going on in an ordinary 
tone as they walked off; that nothing was said publicly, 
that they heard, about Moon also wanting his horse taken 
care of: nor did they know or hear of it until after the ver- 
dict was rendered. 

Nunnally deposed, that after the evidence on both sides 
was introduced before the jury, and when the Court was about 
to take a recess for supper, two of the jurors, Touchstone 
and Moon, asked him to take care of their horses until morn- 
ing; that he made mention previously* and to Mr. Peeples, 
cousel for defendant, that Touchstone wished to speak to him 
about taking charge of his horse for the night; that Peeples 
heard him, but said nothing in reply ; that deponent did not, 
for a moment, suppose there was anything wrong in this; 
that he did take care of the horses of the two jurors for the 
night, at their request, and feed them free of charge; that 
he is confident the jurors meant no wrong by this, and he 
knows he himself did not think of the matter as beyond 
common courtesy and hospitality. 

Springer, the prisoner, swore that he had no knowledge or 
information of the acts of Nunnally until after the trial. 

Touchstone, one of the jurors, swore, that after the testi- 
mony had been gone through with, and the Court was about 
to adjourn for supper he requested a bailiff to ask permission of 
the Court to speak to Nunnally ; that permission was granted, 


* So in the Record ; but, doubtless, should be publicly.—ReEp. 
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and deponent then asked Nunnally if he could put his horse 
in his stable until next morning, to which Nunnally assented ; 
that the whole conversation took place in the presence of the 
Court ; that the fact of the counsel’s taking care of his horse 
did not affect his verdict; and that it was of his own free 
will, and unbiased by anything except the testimony. 

The Court refused a new trial, and that is alleged as error. 


Prep.es, for plaintiff in error. 
HammonD, Solicitor General, for the State. 


Harris, J. 


We are thoroughly persuaded, that the associate counsel 
for the State was solely actuated by his generons nature, in 
yielding to the request of the jurors engaged in the trial of 
the criminal cause brought up for review ; and we give credit, 
also, to the affidavits of the jurors, that their verdict was 
entirely uninfluenced by anything but the testimony. So, 
too, inthe Hunter will case, no man who knew Col. Crocker, 
one of the attorneys for the executor, would make the slight- 
est imputation, at any time, on either his personal or profes- 
sional conduct, yet, the verdict in favor of his client was set 
aside, because he had allowed a juror to dine at his table 
whilst the case was being tried. The same reason which led 
this Court to grant a new trial in that case, induces it to 
direct one in this. 

The honor of the bar and the perfect purity of a jury, 
alike demand their entire separation, in their personal and 
social intercourse, whilst trials are progressing. However 
harmless, in themselves, as was the conduct of our respected 
brethren in these cases, we feel ourselves called upon, in this 
and in every case where this separation is not preserved with 
the utmost care, to evince, in the most decisive manner, our 
purpose to shut up every avenue through which corruption, 
or the influence of friendship, could possibly make an ap- 
proach to the jury box. 
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Joan G. Tyus, plaintiff in error, vs. Yourt G. Rusr, defend. 
ant in error. 


A factor who has advanced money on cotton stored with him, and has a claim on it for 
expenses, and who has sold it without instructions from his principal, to a bona fide 
purchaser, is not subject to a possessory warrant at the instance of his principal; 
certainly not before a tender of his advances and expenses. 


Possessory Warrant. Decided by Judge Crark. At 
Chambers. September 1865. 


This was a possessory warrant for fifty-two bales of cotton. 
The judge decided that the defendant’s possession was legal, 
and that the plaintiff was not entitled to recover. That 
decision is the error here complained of. 

The plaintiff’s evidence was as follows. 

He introduced three warehouse receipts, covering fifty-two 
bales of cotton, signed by Sims & Rust, and expressing that 
the cotton was subject to the receipts, or the plaintiff’s order, 
on paying customary charges and alladvances. They all bore 
date in the month of December, 1862, and the sum of $13.25 
was noted in the margins for mending and rope. 

Charles Collins—Testified that in January, 1863, the plain- 
tiff was about to move from Mitchell to Thomas county. 
He had previously deposited with Sims & Rust fifty-two 
bags of cotton, and came to Albany for the purpose of sell- 
ing it, in the latter part of said month, but could get 
offered only fourteen cents per pound. He refused to sell 
at that price, but needing money, got defendant, Rust, to 
advance him on his cotton $1,000, saying at the time not 
to sell to pay the advance, as he would not sell at present 
prices, and if he, the defendant, had to have the money, 
to notify him, and he would raise it from other sources, 
or would sell cotton enough to pay that amount; that he 
was about moving away, and would leave the matter with 
witness, who would act in his place. In the month of 
February, thereafter, witness came to Albany to sell the 
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cotton, provided he could obtain eighteen cents per pound. 
Defendant replied that it would not command that much, 
but that he, witness, might take the samples and goround 
and see if he could get that offered. Witness did take the 
samples around, and the highest bid he could get was 
either sixteen and a half or seventeen and a half cents, he 
does not remember which. Witness left without selling, and 
the next thing he heard of it was in June, when plantiff 
came to his house, stating he had received a letter from 
Sims & Rust, dated in the March previous, saying they 
had sold his cotton at nineteen and a half cents per 
pound. Plaintiff also said he did not get the letter fora 
long time, as it was directed to McElveensville, and was 
brought by a delegate to a Baptist Association in his neigh- 
borhood, who took it out of the office. That office is 
twenty or. thirty miles from Thomasville, the post office of 
plaintiff at that time. Witness and plaintiff then (in June) 
came to Albany to see Sims & Rust. Plaintiff repudiated 
the sale, and demanded the cotton, which they refused to de- 
liver, saying they had sold it to Jeremiah Bealle, and were 
then holding it for him. Plaintiff, again, just before the issu- 
ing of this warrant, demanded the cotton, when defendant re- 
fused to deliver it, giving the same reason. At neither de- 
mand was any tender made of the advance and expenses. 
Sims & Rust were keepers of a cotton warehousein Albany, © 
and were factors and commission merchants. Witness had 
never given them any orders or instructions to sell the 
cotton. 

Hamlin J. Cook—Testified that he had been in the ware- 
house and commission business in Albany for about five or 
six years, and that it was his custom not to sell cotton 
brought to his warehouse, unless by direction of the planter, 
except for advances, and then only sufficient to pay the 
advances, and after notice to the planter, where practicable 
to give it. 

Wm. C. Jelks—Another warehouse-man and commission 
merchant, testified to a similar course of business on his part. 
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The defendant introduced the letter above referred to, 
which had been drawn from the plaintiff by a notice to 
produce it. It was as follows: 

Axsany, March 30, 1863. 
John G. Tyus, Esq., ; 
McElveensville, P.O., 
Mitchell Co., 
Dear Sir: 

We sold your 52 bales cotton on the 21st at 194, and 
would have advised before but that your post office had 
escaped our memory. The nett sales, $5,386.45, at your 
credit. 


Yours truly, 
Sms & Rust. 


Srrozier & Sanu, for plaintiff in error. 
Warren and Vason & Davis, for defendant. 
Lumpxiyy, C. J. 


It seems that prior to January, 1863, Tyus, the plaintiff 
in error, had stored fifty-two bales of cotton with Sims & 
Rust, warehouse-men and factors in the city of Albany. 
That, proposing to change his residence about that time 
from Mitchell county to Thomas, Tyus went to Albany 
to look after his cotton. Finding that fourteen cents was 
all that he could get for it, he declined selling it. And 
Sims & Rust made him an advance of $1,000 upon the cot- 
ton. The evidence is, that Tyus instructed them not to sell 
his cotton to reimburse themselves, but that whenever 
they needed the money to notify him, and it should be re- 
funded. In February, the month after, Mr. Charles Collins, 
the son-in-law of Tyus, went to Albany to sell this lot of 
cotton. He asked Rust, one of the firm of Sims & Rust, if 
he could get 18 cents for it. The reply was, by Rust, that 
he thought not ; but he could take some samples and try the 
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market. Seventeen and a half cents was the highest price 
offered. He did not sell. The next month, Sims and Rust, 
notwithstanding they had no notice to sell the cotton, did 
sell it to Jeremiah Bealle for nineteen and a half cents per 
pound, who seems to have been a bona fide purchaser from 
aught that appears to the contrary. 

Tyus demanded the cotton several times of Sims & Rust, 
who declined delivering it, saying, in reply, that they had 
sold the cotton to Jeremiah Bealle. Tyus never tendered or 
offered to refund the $1,000 they had advanced him, or to 
pay the expenses and charges upon the cotton. 

Tyus now sued out a possessory warrant, to get possession 
of his cotton—relying, probably, upon the case of Meredith 
vs. Knott and Hollingsworth, 34 Ga. 2., p. 222. I was pre- 
sent when that case was adjudged, but did not participate 
in its determination, being related to one of the parties. It 
carried the doctrine of possessory warrants very far, though 
I will not say that the decision was wrong, there being no 
question or controversy about the title to the property in 
dispute. But we all agree that it is not the remedy in this 
case. That Bealle has acquired a title to the cotton there can 
be no doubt, whatever private instructions were given by 
Tyus. Bealle was a dona jide purchaser; and, as to him, 
the factors had the power to sell the cotton. 

There is another difficulty in the way of their proceeding. 
Tyus never seems to have tendered, or offered to pay, the 
$1,000 which Sims & Rust advanced him in January, 1863, 
nor to pay the expenses of storing the cotton. We think 
the Judge was right in not letting the case proceed in its 
present form. 

Whether the plaintiff can maintain trover, or any other 
action against the defendants, we forbear to express any 
opinion. 

Judgment affirmed. 
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Naruan Bass, plaintiff in error, vs. SuapRrach Warr, de 
tendant in error. 


[1.] Section 1988 of the Code, which abolishes the vendor's lien, applies only to thoge 
liens created after the Code went into effect, 

[2.] Emancipation is no defence to a note given for the purchase of negroes, sold in 1857, 
and warranted ‘‘ to be slaves for life.” 


In Equity. In Bibb Superior Court. Motion to dissolve 
Injunction and dismiss Bill. Decided by Jupce Corr. Jann- 
ary, 1866. 


This was a bill filed, in December, 1865, by Ware against 
Bass, to enforce the vendor’s equitable lien for the purchase 
money of land, and in the meantime to restrain the vendee 
by injunction from selling the lard. 

The facts presented by the bill and answer, which need 
not be stated in detail, gave rise to two general questions: 
1. Whether section 1988 of the Code, abolishing the vendor's 
lien, is operative upon the present case, the sale and convey- 
ance here having been made on the 20th of January, 1857, 
long prior to the adoption of the Code; and, 2. Whether the 
covenant of warranty in a certain bill of sale was broken by 
the abolition of slavery, so as to discharge the purchaser of 
the slaves from his undertaking to pay for them, or, so as to 
entitle him to have payments already made, applied, now, ex- 
clusively upon the land purchased at the same time and by 
the same contract. 

The bill of sale was as follows : 

GroretA, Macon County. 

Received of Nathan Bass, forty-four thousand dollars, in 
payment for {the following negroes, (describing them) all of 
which negroes I do hereby warrant sound and healthy, and 
to be slaves for life. And I do, by these presents, for myself, 
heirs, assigns, administrators, and executors, warrant and 
forever defend the right and title of said named slaves unto 
him the said Nathan Bass, his heirs, assigns, administrators, 
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and executors, for their own proper use, benefit, and behoof, 
against the claim or claims of myself and all other persons 


whatever. 
Given under my hand and seal, this 20th day of January, 


1857. 
Suapracu Wake. [L. 8.] 


Baitzy and Hatt, for plaintiffin error. 
E. A. & J. T. Nisper, for defendant. 


WALKER, J. 


[1.] Section 1988 of the Code says, “‘ The vendor’s equita- 
ble lien for the purchase money of lands is abolished in this 
State.” Does this apply to contracts entered into prior to 
the Ist of January, 1863, the time when the Code went into 
effect? Section 2 says, “all rights or obligations or duties, 
acquired or imposed by existing laws, shall remain valid and 
binding, notwithstanding the repeal or modification of such 
laws.” Section 7 says, “laws prescribe only for the future.” 
From these provisions, we think the Code intended to apply 
to future contracts; and the section under consideration does 
not have a retroactive operation. The lien of a vendor aris- 
ing out of a contract made prior to the first day of January, 
1863, is not affected by the Code. 

[2.] In the case of Hand vs. Armstrong, decided during the 
present term, (ante. p. 232) we had occasion to examine the 
effect of emancipation upon a warranty of title of “slaves 
for life; ” and we then held that, “ Emancipation is no defence 
tonotes given for the purchase money of slaves sold in 1860, 
with warranty ‘that they are slaves for life.’ The warrantor 
did not covenant against a future act of the Government. 
He simply warranted that the slaves in question belonged 
to that class whose condition was, by the then law, one of 
bondage for life—not that this condition should continue as 
long as they should live.” Is there anything in this case to 











388 SUPREME COURT OF GEORGIA. 


Darracott vs. Penington and Stapleton. 


take it out of the rule laid down in that? We think not. 
There, the words of the covenant are, “I warrant that they 
are slaves for life.” Here, the words are, “ Which negroes ] 
do hereby warrant sound and healthy, and to be slaves for 
life.” It was argued with earnestness, that the words “ to 
be” are here used in a futéwre sense, and that the intention 
of the parties was, that the negroes should continue slaves 
during life. I am not as familiar with Lindley Murray and 
his successors as I was some thirty years ago, when I was 
principal of a “rural academy,” usually ycleped “an old 
field school ;” still, I think I may venture to insist that “to 
be” is in the present tense of the infinitive mood, and when 
used without other qualifying or controlling words, has in- 
variably a present, and not a future significance. The sense 
of the contract is: I sell you these negroes, and warrant 
them to be now—in the condition of—slaves for life; that is 
their status under the laws, and as such I transfer them to 
you. The title vests in the purchaser, and the negroes be- 
long to him absolutely as slaves for life. After what has 
been said, in the case already referred to, it is deemed un- 
necessary to elaborate here. 
The judgment of the Court below is affirmed. 











Joun W. Darracort, plaintiff in error, vs. James Prnmne- 
ton and Davin Srapreton, defendants in error. 


[1.] The nature and objects of a law partnership, stated. 

[2.] At the April Term, 1865, of Miller Superior Court, the situation of the country 
was such as to furnish an excuse to counsel for not attending the Court. 

[3.] This case having been dismissed in the Court below, on account of the non-attend- 

ance of the counsel, it ought to have been reinstated on motion at a subsequent term. 
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Motion to Reinstate. Decided by Judge Crarxe. In 
Miller Superior Court. April Term, 1866. 


Before the late war an action was brought by the plaintiff 
in error against the defendants in error, Vason & Davis be- 
ing the attorneys of record for the plaintiff. At April term, 
1865, the case was called in its order, and on motion of de- 
fendants’ counsel, dismissed, there being no appearance for 
the plaintiff. At April term, 1866, Davis, one of the firm 
of Vason & Davis, moved the Court to vacate the order of 
dismissal and re-instate the case, showing to the Court by 
his statement, (which was heard, by consent, in lieu of an 
affidavit) that both himself and his partner, Vason, were offi- 
cers in the then Government of the Confederate States, and 
were unavoidably absent from the term of the Court at 
which the order was granted ; that they were both residents 
of Albany, Ga.; that the country was then in a state of 
great excitement, owing to the military situation ; that the 
presiding Judge of the Circuit in which they lived did not, in 
consequence of this excitement and the absence of almost the 
whole male population of the State from sixteen to sixty years 
of age, in the military service, pretend to hold Court, and it 
was the general understanding that no litigated cases would 
be tried in the Courts; and that he and his partner were 
unapprised that any such order had been taken until the 
day of making this motion. 

The Court overruled the motion and refused to re-instate 
the case. This is the error complained of. 

The presiding Judge appended to the bill of exceptions, 
the following statement, in substance : 


“Tt was stated by Mr. Davis that his partner, Vason, was, 
at the time of holding Court in April, 1865, attending, in 
a professional character, some Court in the South-western 
circuit, and but for his engagements there, would have 
appeared in this case. It was not represented that his 
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holding the office of depository was compulsory, nor that 
it did, in fact, occupy his time during the Court. I never 
authorized in this circuit any understanding that litigated 
cases would not be disposed of during the war. On the 
contrary, my practice throughout the war, as Col. Vason is 
aware, was to call all cases, and at the instance of either 
party, to require a showing before allowing a continuance, 
At some Courts, the regular calling of the dockets, was, by 
unanimous request of the bar present, dispensed with; but 
in no case wasit done, except upon express and unanimous 
consent and request. More or less litigation was disposed 
of at every term when Courts did not wholly fail, as, for 
Providential cause, they did once or twice in the circuit. 
Whenever, on the call of a case; it appeared that the only 
counsel on either side was in the military service, the case 
was continued ; but when competent counsel were known to 
be out of the military service and not attending the Court, 
and no good reason was given for their absence, I permitted 
the party represented to proceed if he demanded the right. 
While I did not encourage any illiberality in practice, I did 
not arbitrarily assume to enforce liberality against the legal 
rights of parties. , 

“At the regular term, on the second Monday in April, 
1865, this case was called; defendant’s counsel announced 
ready, and demanded to proceed. Plaintiff did not appear, 
either in person or by counsel. Defendant’s counsel moved 
to dismiss for want of prosecution. The motion was sustain- 
ed; and a formal judgment to that effect rendered. When 
asked to set aside that judgment, I did not believe myself 
authorized to do so without some showing that it was illegal 
when rendered, not knowing of any ground for setting aside 
a judgment but illegality therein. 

“The statement of counsel for the movant as presented in 
the bill of exceptions must be taken with his additional 
statements as above set out. These latter formed a part of 
his showing,” ete. 

Vason & Davis, for plaintiff in error. 

No-argument for defendants. 
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Harris, J. 


The facts in this case are of a peculiar kind, and, when 
considered with reference to the wide range of judicial dis- 
cretion over continuances, the nature and objects of law- 
partnerships, and, especially, the then actual condition of 
Georgia, we think our assiduous brother of the Pataula Cir- 
euit ought to have controlled the very common eagerness of 
a party to try his case when he discovers he has, from some 
fortuitous cause, gotten an advantage over his adversary. 

This case was in the last resort: the counsel of the 
plaintiff below, Mr. Davis, he who brought it and con- 
ducted it throughout, and who had attended the Court in 
which the case was pending, was, at the time it was pressed 
for trial, in the military service of the Confederacy. His 
law partner, Mr. Vason, at no time attended the Court where 
the suit was pending; he was unknown to the Judge or bar 
as a practitioner there. Mr. Davis, by statute, if he had 
had no partner, was entitled to his case being tontinued. 
Why should the fact of having a partner deprive him of a 
legal right, when that partner was in no sense an officer of 
that Court ? 

[1.] Law partnerships differ, in many respects, from gen- 
eral partnerships: by their nature, they are limited, and are 
usually formed, and so understood by the country, with a 
view to conducting business over a wider space, each mem- 
ber attending some Court in contiguous circuits at the same 
time; thus rendering it utterly impracticable, if one should 
be sick or detained by sufficient cause, for the other to sup- 
ply his place, without detriment to his clients in another 
Court in which he regularly practices. In the existence of 
such a state of things, surely our brethren of the circuit 
bench are invested with discretion enough to protect suitors 
against injury which they could not foresee or remedy. 
Hence, we think the Court below should have looked to Mr. 
Davis’s absence alone, and if there was a satisfactory reason 
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why he could not be in his place at the bar, to have contin. 
ued the case. 

[2.] Wedo not, however, place the reversal of the judgment 
dismissing plaintiffs suit upon what has been said, but that 
the then condition of the Western and South-western por. 
tion of the State was such as to excuse all persons, Judge, 
jurors, parties, witnesses, and attorneys, from attendance, 
War was existing. At the very hour that Court was being 
held, a Federal army of sixteen thousand men, under Gen, 
Wilson, was in possession of the city of Columbus, which 
had been captured after an ineffectual resistance. This army 
was of mounted men. They were moving with rapidity on 
Macon—a portion above, a part below Columbus. They 
spread over a wide extert of country, inspiring terror, and 
meeting with no resistance. War raged every where: there 
was no personal security—travel broken up—one could 
scarce look within his horizon by day, without seeing the 
ascending column of smoke, or at night, the lurid flames of 
the burning dwellings or gin houses of our people. The 
militia from sixteen to sixty years of age, had been called 
into the field by the proclamation of the Governor. That 
proclamation was a call upon all to stand by their arms, 
This was no time for the transaction of business calmly in 
Court. The necessity of the hour required our peo- 
ple not in the military service, to look to the security of 
their families, and the preservation of as much of their 
property as practicable. | 

[3.] And, whilst we highly commend the sense of official 
duty which led our brother to keep his Court open to the 
last moment, until the Confederate cause was overwhelmed, 
we cannot but think that, in this case, the ordinary rules 
governing continuances of causes were too stringently en- 
forced ; and, therefore, direct this case to be re-instated. 
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Wuuram D. Cuarmay, plaintiff in error, vs. Lucy Ann Cuat- 
MAN, defendant in error. 


{i.] A judgment setting aside an award is conclusive upon the parties until reversed ; 
and to procure its reversal, exception must be taken to it in proper time and mode. 

[2.] The evidence being in conflict, the judgment of the Court below, on the facts, will 
not be disturbed. 


Possessory Warrant. Decided by Judge Worrm. At 
Chambers. November, 1863. 


This was a possessory warrant for some wheat, sued out 
by the defendant in error. 

At the hearing the defendant in the warrant moved to 
dismiss it : 

1st. Because the case had been arbitrated by consent of 
parties under the statute; the counsel making the motion 
admitting, however, at the same time, that at the preceding 
term of the Superior Court, when a motion was made to 
make the award of the arbitrators the judgment of the Court, 
he objected, and insisted that the award was null and void 
because his client, the defendant, as temporary administrator, 
had no power to refer the matter in dispute to arbitration ; 
that the Court refused the motion, and that the award was, 
by the Court, set aside and vacated. 

2d. Because the affidavit on which the warrant was issued 
was not full, and did not embrace grounds specified in the 
statute for the issuing of a possessory warrant. 

The affidavit was as follows : 


“State of Georgia, In person appeared before me the 
Talbot County. undersigned, a justice of the peace 


in said county, R. H. Bulloch, attorney at law for Lucy Ann 
Chatman, who being duly sworn, saith that in said county, 
on the eighth day of July, 1863, the said Lucy Ann was in 
the peaceable and lawfully acquired possession of one lot of 
wheat, containing thirty bushels, of the value of one hundred 
and fifty dollars ; and deponent, as attorney aforesaid, further 
50 
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swears that, from the best information in his power, on the 
night of the ninth day of July aforesaid, William D. Chap. 
man, of said county, under some pretended claim, took, 
from the possession of said Lucy Ann, possession of said 
wheat without lawful warrant or authority; and deponent 
further swears that said William D. Chapman has said wheat 
in his possession at this time; and deponent further swears 
that said Lucy Ann bona fide claims the right to the pos- 
session of said wheat. 

Wherefore deponent prays the issuing of a possessory 
warrant for the arrest of said William D. Chapman, as well 
as for the seizure of said wheat. 


Sworn to and subscribed, 
R. H. Butrocs, Atty. at Law 


before me, this July 
for Lucy Ann Chatman.” 


14th, 1863. 
Wma. D. Bransrorp, J. P. 


The Court refused to dismiss the warrant, and proceeded 
with the trial of the case. 

A mass of evidence was introduced, the study of which 
would illustrate no principle of law. 

The Court awarded the possession of the wheat to the 
plaintiff; and the defendant assigns for error,— 

1. The refusal to dismiss the warrant. 

2. Thefinal judgment, as contrary to the evidence and the 
weight of evidence. 


Lumpxriss, C. J. 


This is a possessory warrant proceeding. The parties agreed 
to arbitrate. The arbitrators found an award, which the 
plaintiff moved to make the judgment of the Court. The 
other party objected on the ground, that he was tempo- 
rary administrator only, and, as such, had no power to refer 
the case. And the Judge sustained him, and refused to 
make the award the judgment of the Court. The parties 
then agreed to submit the case of the possessory warrant to 
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Judge Worrell, at Chambers. He found that the wheat 
should be delivered to Lucy Chatman. And now, the other 
side objects to his judgment, on the ground that the case had 
been arbitrated. The matter of the award, whether ad- 
judged right or wrong, was ves adjudicata, and had been de- 
cided at the preceding term of the Court, neither party ex- 
cepting to it. This objection comes too late; and, besides, 
the judgment which the Court redered on the award was at 
the instance and upon the motion of the party now seeking 
to take advantage of it. 

The second objection was, that the possessory warrant affi- 
davit was insufficient. It is not stated wherein. We see no 
defect in it. 

The third objection is, that the opinion of the Court was 
contrary to evidence. There is much testimony on both 
sides. The witnesses swear very contradictory. It was for 
the Judge to adjust this con‘lict of testimony, and he has 
done it satisfactorily to himself. It is to us. 

Judgment affirmed. 





Rozert E. Cunniveuaw, plaintiff in error, vs. Joun ScutEy 
and Roserr Scutey, Executors of George Schley, deceased, 
defendants in error. 


8., a8 guardian of C., made a return to the Ordinary, in which he described certain pro- 
perty purchased by him, as belonging to his ward. S. died on the 14th of February, 
1866, leaving J. and R. his executors. On the 4th of April, 1866, C., the ward, being of 
age, petitioned the Ordinary to compel the executors to turn over to him said property 
in kind. The ordinary refused the application: Held, The ordinary did right; that 
neither the Ordinary nor a Court of Chancery, within the twelve months after the 
qualification of the executors, in the absence of circumstances requiring extraordi- 
nary remedies, such as threatened waste, insolvency, etc., will thus summarily deprive 
the executors of the property left in the possession of testator at his death, upon an 
application for a mere partial adjustment of the affairs between the ward and his guar- 

dian’s estate. 
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Petition and Rule Wis. In Richmond Superior Court, 
on appeal from the Court of Ordinary. Decision by Judge 
Wma. M. Ressz. April Term, 1866. 


George Schley died in February 1866, being at the time 
testamentary guardian of several of the children of Charles 
Cunningham, deceased, among them the plaintiff in error ; 
and leaving the defendants in error executors of his last 
will and testament. 

By a return which he made to the Court of Ordinary in 
the previous year, he admitted that he had in hand, as guar- 
dian for the plaintiff in error, certain cotton, bank stock, 
a promissory note, and some bonds and treasury notes of 
the Confederate States ; having, as it would seem from this 
return, set apart from the general estate of his wards, this 
property as the separate share of the plaintiff. 

By another paper, made out in the form of a return, and 
sworn to by him shortly before his death, Lut not filed, he 
set forth the same property as still on hand; giving himself 
credit on the opposite side of the account for an amount of 
money advanced by him, most of it to defray expenses in- 
curred on the cotton. 

In March, 1866, the plaintiff in error, having attained his 
majority, presented to the Court of Ordinary his petition, 
praying that the executors of the guardian might be com- 
pelled to deliver up to him the cotton, bank-stock, and pro- 
missory note above mentioned. The Court granted a rule 
nisi calling on the executors tou show cause why they should 
not doso. They answered the rule; and issue being joined 
on their answer, the case was appealed, by consent, to the 
Superior Court. When it came up for hearing in the latter 
Court, the parties agreed to dispense with a jury, and that 
the decision of the presiding Judge, on matters of fact, should 
have the same effect as the finding of a jury. The petitioner 
offered to waive his demand, as toso much of the property as 
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might be necessary to satisfy the guardian’s estate for the 
advances made by him; and he tendered a sum sufiicient to 
pay such advances, announcing himself ready to pay the 
same in cash, if the Court would order all the property em- 
braced in the petition, to be delivered up. 

The executors set up no claim for money in favor of the 
guardian, except for the advances mentioned ; but they made 
numerous points in their answer as to the want of jurisdic- 
tion in the Court of Ordinary, the irregularity of the remedy 
adopted by the petitioner, their non-liability to acconnt par- 
tially, or to account at all, so early after their qualification, 
etc.; some of which were sustained by the decision of the 
Court. 

The Court ordered the application to be dismissed, deci- 
ding, “ that there was no warrant in that Court to exercise 
a power like this now prayed for; that the executors had not 
theright to withhold the property,—no right to it at all, and 
if they took possession of it, they took it in their own wrong, 
for they had no right to meddle with it; that it was true 
that the Court of Ordinary was a Court of original equitable 


and general jurisdiction over testate and intestate estates, 
but no authority was given to it to direct a partial settle- 


ment like this; that the various enactments of the Legisla- 
ture showed that special legislation was needed to give the 
Court of Ordinary similar power in other cases, to that which 
is claimed for it in this. But even if the Court of Ordinary 
had the power, it would not be proper that it should be ex- 
ercised in a case like this, where a final settlement is not 
asked for; that the division made between the heirs (wards) 
is not binding on them; and that it is, perhaps, not expedi- 
ent that the property should be delivered to one of the heirs, 
(wards) as it may have to be accounted for hereafter. 

The petitioner excepted, alleging that the Court erred: 

1. In holding that the Court of Ordinary had not the au- 
thority or power to grant the prayer of the petioner. 

2. In holding that if the Court possesed such power, it was 
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not expedient or proper that it should exercise it in a case 
like this. 
3. In dismissing the application. 


Starnes & Jounson, for plaintiff in error. 
Doveuerty, for defendant. 
Watxker, J. 


After the expiration of one year from the grant of admin- 
istration, any distributee may cite an administrator to ap- 
pear before the Ordinary, who is authorized “to settle 
finally” between the parties. Code, secs. 2556-7; see, also, 
secs. 1790 to 1792, “final settlement” alone is provided for. 
By section 2542 the Ordinary may order the distribution of 
the estate in kind; but we apprehend this could not take 
place in less than twelve months, for “the administrator 
shall be allowed twelve months, from the date of his qualifica- 
tion, to ascertain the condition of the estate.” Sec. 2493. “No 
suit to recover a debt due by the decedent shall be commenced 
against the administrator until the expiration of twelve 
months from his qualification.” Code 2507. These are all 
the provisions we find authorizing the Ordinary to make a 
settlement of the affairs of the estate; and, we think, all taken 
together, show clearly that no proceedings can be sustained 
against the administrator for a settlement, either final or 
partial, within the twelve months. 

But it is contended that this is not an application for a set- 
tlement, either partial or final—it is not a proceeding at the 
instance of an heir or legatee, but of a ward of the testator, 
to have delivered to him, in specie, property which the tes- 
tator had set apart as the property of this ward, and, there- 
fore, the statutes referred to are inapplicable to the case. 

Then, we enquire, where is the authority under our laws, 
for the Ordinary, in this summary manner, to take out of 
the posseesion of the executors this property and turn it over 
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to petitioner ? We know of none. The statutes are silent 
on the subject. It wasargued that a Court of equity, under 
the facts of this case, would grant the relief here prayed, and 
that the Ordinary has the same power. Without intending 
to decide this question, we have considered the facts, as 
thongh we were in a Court of equity ; and still we think the 
application properly refused. We know of no instance 
where a Court of equity, in less than twelve months from 
the qualification of the executor, will seize property and turn 
it over to another, without making a complete and final set- 
tlement between the parties in relation to the subject mat- 
ter: equity does complete justice. We think, then, that 
neither the Ordinary nor a Court of equity is authorized, at 
this time, to seize this property, and turn it over in specie to 
the applicant; and especially so, in the absence of all cireum- 
stances requiring extraordinary relief, such as threatened 
waste, insolvency, etc. We, therefore, affirm the judgment 
of the Court below. 
Judgment affirmed. 





Epmonp Bownpre, complainant, vs. Witt1am 8S. Jones, Ad- 
ministrator with the will annexed of Edward Bowdre, 


deceased, defendant. 


A will gave to a grandson of the testator six negroes by name, and $5,000 in cash, to be 
delivered over to him on his arriving at twenty-one years of age. It made his main- 
tenance and education a charge upon the general estate; it disposed of the rest of the 
estate to other legatees,—and, by a codicil, it directed the whole estate to be kept to- 
gether, and not divided without the consent of testator’s wife: Held, that the pecu- 
niary legacy was a general one, and did not bear interest during the minority of the 
grandson; and that, owing to the peculiar scheme of the will, the legacy of the ne- 
groes, though specific, did not carry hire during that period. 
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In Equity. In Richmond Superior Court. Demurrer 
decided by Judge Hoox. October Term, 1864. 


Edward Bowdre, by his last will and testament made on 
23d April, 1850, gave his grandson, the complainant, six 
negros, describing them by name, and $5,000 in cash, to be 
delivered over to him when he had arrived at the age of 
twenty-one years; also, directed that he should be educated 
out of testator’s general estate. A similar bequest of negroes 
and money was made to another grandson of the testator ; 
and then the will declared that if either of the grandsons 
died before arriving at twenty-one years of age, the bequest 
to him should go to the survivor ; and if both died before 
that age, the whole should revert to the general estate. 

By a codicil made the next day, the testator directed that 
all the property disposed of by his will should be kept 
together and not be divided unless his wife should consent 
to the division of the same. 

Testator died in 1853. The complainant received educa- 
tion and support, or maintenance, out of the testator’s estate 
until he was of age; and then the negroes and the $5,000 
in cash were turned over to him, but nothing for hire or 
interest. 

He brought his bill to recover these, claiming that both 
ran in his favor from the death of the testator; that is, hire 
for the negroes, and interest on the money-legacy. 

The defendant demurred to the bill; and the Court sus- 
tained the demurrer as to the interest, but overruled it as 
to the hire. 

Both parties excepted, the complainant to the decision 
touching interest, ‘and jthe defendant to that touching hire. 


J. C. & C. Sneap and A. H. Srepuens, for complainant. 


Srarnes, for defendant. 
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Harris, J. 


We concur with our brother Hook in his decision on the 
demurrer to the bill of complaint, that the money legacy 
given by the grandfather is not specific, and consequently 
does not bear interest except from the time appointed for its 
payment. 

We recognize, fully, the well settled rule, that specific 
legacies generally carry with them the right of the legatees 
to income or interest. It is a rule not made by legislation 
but by the Courts, solely with a view to give effect to 
what was conjectured to be the design of the testator. It 
is apprehended that the clear intention of the testator must, 
if it can be ascertained by any process, control the rule 
of construction mentioned. 

Whilst we think our highly esteemed brother has dis- 
tinguished, in his elaborate opinion contained in the record, 
with great accuracy, between general and specific legacies ; 
the importance of the two provisions, in will and codicil, 
bearing on the question whether hire should be allowed the 
legatee on the specific legacy of named slaves, was not 
considered with his usual care. 

The provisions are, first, that in the well, for the support 
and education of his grandson, the complainant, as a con- 
tinuing charge on testator’s estate in general, until com- 
plainant attained his majority. The second is in the codicit, 
a paper executed the day after the making of the will, 
viz: “That the whole of his property be kept together by 
his wife, and not divided without her consent.” 

If it be true, as we find in the elementary books on 
legacies, that interest or income was decreed originally in 
chancery, in case of a specific legacy to a child, upon the 
ground, solely, that where no provision had been made for 
maintenance and education, it would presume the inten- 
tion of the testator to allow interest, the reason of the rule 
has no existence here. The whole estate, including all the 
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legacies, is charged, until the complainant attains the age 
of twenty-one, with his support and education. Why 
should interest be given on the specific legacy to complain. 
ant, when the testator has made ample provision for his 
support and education—the only reason on which the allow. 
ance of interest was made (the omission to provide) not 
existing here? The rule never was designed to apply toa 
case like this. If it was enforced here, the Court would 
violate the rule which forbids any construction which would 
seem to give a double portion. 

The codicil having given a life estate, or during her pleasure, 
in all the property of the testator, it is apparent there is no 
residuary fund—no income from crops or hire of negroes, 
from which, if interest was allowed complainant, it could 
be paid. Such construction should be given as would pre. 
vent an abatement of legacies. 

We pass over the fact that complainant is a “ grandson,” 
not a child, of testator, (in favor of the latter, only, was 
the rule of construction made) as, in the view we have 
taken of this case, the degree of relationship is unimportant 
to its decision. We have not the shadow of doubt, that 
the testator intended to give only the negroes, without 
income thereof to the period when they were to be delivered 
to legatee. 

That portion of the decision on demurrer which affirmed 
the right of claimant to income, is reversed; the other por- 
tion of the decision, denying the right of complainant to 
interest on the money legacy, is affirmed. 
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BensamMin Houpsrern, Sheriff, plaintiff in error, vs. Linpsry 
Jounson, defendant in error. 


Asheriff who collected Confederate money, and deposited it in a safe, where, in conse- 
quence of the absence of the owner of the safe with the key, it remained until it be- 
came valueless, is not liable for the nominal amount of such money in United States 
currency, but only for its actual value at the time of collection. 


Rule against Sheriff. Decided by Judge Crarx. In 
Baker Superior Court. November Term, 1865. 


At November term, 1865, of Baker Superior Court, a rule 
Nist against the sheriff was granted, reciting that he had had 
in his hands a certain fi. fa. in favor of Johnson vs. Tinsley, 
a sufficient length of time to have made the money on the 
same, and calling upon him to show cause why he should 
not pay over to Wright & Warren, attorneys of plaintiff in 
fi. fa., the principal and interest due thereon. 

The sheriff answered, that on the 11th of November, 1863, 
he collected the amount of the fi. fa. in Cénfederate money, 
“which amount he has on hand, and now here tenders the 
same to the plaintiff.” 

The parties agreed, in presence of the Court, to submit to 
the consideration of the presiding Judge all the matters of 
law and fact necessary to settle the rights of the parties. 

Thefollowing evidence was introduced : 

Galloway stated, that he called on the sheriff for the 
money collected on the fi. fa., in the early part of 1864, (April 
he believed.) The sheriff said the money was in Mr. Boggs’s 
safe, that Boges was absent on the coast, making salt, having 
with him the safe key, and the money could not be obtained. 
The sheriff did not, at any time, refuse to pay the money, 
but assigned this reason for not doing so. Witness, having 
an order from the plaintiff, spoke several times to the sheriff 
on the subject, and each time the latter made the same reply. 
Boggs was absent each time. He was engaged in making 
salt on the Gulf coast, but came home occasionally. 
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Boggs, introduced by the sheriff, stated that he was absent 
from Newton most of the years 1863 and 1864. The sheriff 
deposited his money in witness’s iron sate, the only one in the 
town. At one time the safe could nét be unlocked. In the 
spring, the sheriff made an ineffectual effort to open it with 
the key. Witness remained most of the time on the coast. 
He came home sometimes—came home after April, 1864, 
The sheriff kept his money in witness’s safe. 

LI. P. D. Warren, also introduced by the sheriff, stated, | 
that, as attorney, he had some executions against Tinsley; 
that he made the affidavit required by the Act of 1860, 
and caused some of his executions to be levied on Tinsley’s 
property. He received of the sheriff Confederate treasury 
notes collected of Tinsley, over twelve hundred dollars, in 
the latter part of the year 1863. He had no difficulty in 
getting the amount mentioned out of the sheriff. Witness 
desired the collection of a portion of his fi. fas., and did not 
authorize the sheriff to collect others ; but as he made the col- 
lection, witness took the amount from him. 

It appeared that the November adjourned term of Baker 
Superior Court was held in January, 1864, that the regular 
May term was held on the second Monday in May, of the 
same year, and that the Court had not been held again until 
November, 1865. 

The Court, on these facts, made the rule absolute, and or- 
dered the sheriff to pay the principal, interest, and costs, in 
United States currency. 

This is the error complained of. 








Vason & Davis, | 
Srrozizr & Surru, § 


for plaintiff in error. 
Wricut & Warren, for defendant. 
Lumpkin, C. J. 


Ought the sheriff to be held liable to pay to the plaintiff 
the money collected by him, in United States currency? 
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True, the excuse which he offers is hardly suflicient to 
saddle the plaintiff with the loss of the debt by the de- 
preciation of the currency. But our judgment is, that the 
Court ought to have left it to.a jury to have decided 
what the Confederate money, under all the circumstances, 
was worth at the time, in available currency, and in the 
spirit of the ordinance of the Convention passed for the pur- 
purpose of adjusting equities between parties situated as 
these are; and such are the instructions which the Judge 
should submit to the jury, when the case is referred to them. 
We know full well, that the letter of that ordinance only 
applies to contracts made between June, 1861, and June, 
1865; but we doubt not it will receive, as it ought to do, a 
much broader signification. 
Judgment reversed. 





Josep McCo.tum, plaintiff in error, vs. Tae Srarg or Gror- 
ata, defendant in error. 


Under the Act to prevent the unnecessary consumption of grain, meal, etc., by distilla- 
tion, one may exchange meal for whisky without violating the provisions of the 
statute. 


Misdemeanor. In Newton Superior Court. Tried before 
Judge Froyp. March Term, 1864. 


The plaintiff in error was tried on an indictment for 
causing whisky, etc., to be made by distillation, illegally, 
from corn and other grain. 

The evidence was as follows: 

James M. McDonald—About November last, (1864) 
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defendant sent about four bushels of corn meal to wit. 
ness’s distillery, in this county. About one month after. 
wards, defendant called at the distillery and got a gallon 
of whisky. Before defendant sent the meal, he told wit- 
ness that he would send it—that he wanted whisky. No 
contract was ever made between witness and defendant 
about the meal and whisky, and no settlement in relation to 
it. The meal, when it came, was put into a tub with other 
meal. Out of this tub witness fed his hogs, and also distilled. 
Does not know whether any of the particular meal sent by 
defendant was distilled or not. Would not say, on his 
oath, that any of the meal sent by defendant was distilled. 
The meal was sent to the distillery by a negro. Defendant 
had not been to witness’s “ still,” except when witness was 
distilling fruit in fruit time, for two years, until he came 
after this whisky. 

The Court, after reading to the jury the several statutes 
on the subject of distilling, charged them as follows: 

“If you believe, from the evidence, that defendant carried 
or sent any corn, corn meal, or any other grain, to a distil- 
lery to be made into whisky, alcohol, or other spirituous or 
malt liquors, and that he received whisky from the distiller 
for such corn, corn meal, or any other grain, you ought to 
find the defendant guilty; unless the defendant has shown 
to your satisfaction that it was made for medicinal, hospital, 
chemical, or mechanical purposes, and with a license from 
the Governor or Inferior Court.” 

This was the entire charge; and it is complained of as 
erroneous. 


Criark, for plaintiff in error. 
Hammonp, Solicitor General, for The State. 
Watker, J. 


We think the charge of the Court was not as full as it 
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should have been. Under the evidence, the jury might 
have found that the transaction was a barter, an exchange 
of meal for whisky; and if it was, we are not prepared to 
say that defendant would be guilty of causing spirituous 
liquors to be made from corn meal. Certainly, under the 
statute, a party could exchange his meal for whisky, if he 
chose to do so; and we think the Judge should so have in- 
structed the jury. “It is the duty of the Judge to declare 
to the jury what the law is, with its exceptions and qualifi- 
cations.” Keener vs. The State, 18 Ga. L2.,230. That is, he 
must state fully to them the law applicable to the facts of 
the case on trial. This case presented two aspects, one of 
guilt, the other of innocence ; and the attention of the jury 
should have been called to that view of the facts consistent 
with innocence as well as the one suggesting guilt. For 
this failure, a new trial is granted. 
Judgment reversed. 





Grorce Evganxs, and others, plaintiffs in error, vs. Franots 
A. Banxs, Administrator of Alfred Eubanks, deceased, 
Amprose Evranks, and others, defendants in error. 


[1.] While the lew loci, as a general rule, governs the construction of contracts, questions 
of marriage, of legitimacy, and the rights of succession to property, it is subject, in 
practice, to the great controlling idea, that it will not be enforced, by comity, if it in- 
volves anything immoral, contrary to general policy, or violative of the conscience of 
the State called on to give it effect. 

(2.] Inthe absence of a direct judicial decision by the Courts of North Carolina, asa 

precedent, a statute of that State will not be construed here as allowihg of ne excuse 

for a second marriage if the first husband be alive, (though reported and believed to 
be dead) and as bastardizing the issue of such marriage by necessary consequence. 
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[3.] A marriage took place in North Carolina in 1818. The following year the husband 
deserted the wife, and went to Tennessee, a distance of eight hundred miles, where he 
remained, unheard of, for nineteen years and a half. During his absence, to wit, in 
1828, the wife, stillin North Carolina, married another man. This second marriage 
was never dissolved nor declared null by the judgment of any Court; but cohabitation 
under it continued until one of the parties to it died: Held, That, upon common law 
principles, which are presumed to prevail in North Carolina as in Georgia, the second 
marriage was not absolutely void, nor the issue of the same illegitimate; but that the 
issue were legitimate, and capable, under the laws of Georgia, of inheriting from their 
half brother, a son of their father by a former marriage. 


In Equity. In Morgan Superior Court. Tried before 
Judge Wm. M. Rezsr. May, 1866. 


Alfred Eubanks, a citizen of Georgia, and resident of the 
county of Morgan, in said State, having departed this life 
in the year 185-, intestate, without wife or child, or any lin- 
eal descendant, his lawful administrator, Francis A. Banks, 
having settled up his debts, was about to proceed with the 
distribution of his estate, consisting of real and personal 
property, when a dispute arose amongst the persons claim- 
ing to be brothers and sisters and half brothers and sisters 
of said Alfred. Not being able to settle this controversy, 
George Eubanks, David Eubanks, and James M. Hatch and 
his wife Sarah, filed their bill of complaint in the Superior 
Court of Morgan county against said Banks, the administra- 
tor of Alfred Eubanks, Ambrose Eubanks, Asa Eubanks, and 
others, the children of one Thomas Eubanks. In this bill, 
while fully and distinctly admitting the children, and their 
representatives, of Thomas Eubanks, named as defendants, to 
be entitled to inherit the estate of Alfred Eubanks, on ac- 
count of being his full and lawful brothers and sisters by a 
father and mother, dead many years before the death of Alfred 
Eubanks, these complainants claimed also the right to inherit 
with the defendants, on the ground that they were the legi- 
timate children of Thomas Eubanks, fathersof said Alfred, 
by a second wife, one Betsey Eubanks, formerly Betsey Wil- 
son or Yarbrough. This claim was resisted by defendants, 
on the ground that the complainants were not legitimate 
children of Thomas Eubanks, but illegitimate children, be- 
cause said Thomas and the mother of complainants were 
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never lawfully married, and could not be so lawfully mar- 
ried or have lawful issue. Tosustain the claim of complain- 
ants, they submitted the following testimony: 

1. The interrogatories of William Wilson, who testified 
as follows: That he is a resident of Fayetteville, Cumber- 
land county, North Carolina; was married to Betsey Yar- 
borough, a daughter of Joseph Yarborough, in said county 
and State, in the year 1818; lived with said Betsey some- 
thing more than one year; left her, about the year 1819, in 
said county, and went to Tennessee; remained there nine- 
teen years and six months, during which time he did not 
write to or have any communication with his wife, said Bet- 
sey. After an absence of eight years, he had reason to be- 
lieve that said Betsey intermarried with one Thomas En- 
banks ; that he left North Carolina immediately upon his 
separation, not remaining there, in Cumberland, one day ; 
that he never lived in the same county or neighborhood 
with said Betsey since she married Thomas Eubanks; that 
he has never seen her since he left her in 1819, and has had 
no communication whatever with her; that he did make an 
affidavit about the 9th day of October, 1857; that he can 
neither read nor write, and never made an affidavit, to his 
knowledge, that said Betsey was married in less than eight 
years after he left her; that if he ever made an affidavit 
other than this, it was incorrectly read to him, or he did not 
know its contents, and expressly stated to the officer taking 
the affidavit, that he was absent after he separated from his 
said wife, nineteen years and six months, and more than 
eight years after leaving her, heard that she was married; 
that he lived in Tennessee nineteen years and six months, 
immediately after his separation from said Betsey, since 
which time he has lived in Cumberland county, North Caro- 
lina; that he now lives fifty-five miles from said Betsey, and 
for nineteen years and six months lived more than eight 
hundred miles from her. 

2. The interrogatories of Hlizabeth Hubanks, who testified 
as follows: That the complainants are her children by 
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Thomas Eubanks, to whom she was married in 1828; that 
Thomas Eubanks is their father, and that they were begotten 
and born in lawful wedlock; that they are half brother and 
sister of said Alfred; that she was married, in 1818, to one 
William Wilson, who, in about one year, left her, and went 
to parts unknown to her; that she heard it reported, some 
three or four years after his departure, he, Wilson, was dead ; 
that she intermarried with Thomas Eubanks in about nine 
years after Wilson’s departure; that her maiden name was 
Yarborough ; that she married Wilson in 1818, and Eubanks 
in 1828 at the house of Thomas Lasseter, a justice of the 
peace ; that she is about 59 years of age. 

3. The interrogatories of Joseph Yarborough, who tesfied 
that he knew the father and mother of complainants; was 
present at their marriage, about 1828; that he knew Wil- 
liam Wilson, but did not know where he was when Thomas 
Eubanks married the mother of complainants; heard it re- 
ported at that time he, Wilson, was dead, having left the 
country many years before; that he is the uncle of complain- 
ants. 

4. The interrogatories of Frederick Yarborough, who tes- 
tified that he was present when William Wilson and his 
sister, Betsey, were married; that it wasin 1818, at his father’s 
house ; that they lived together, between two or three years, 
when Wilson quit his wife, went to the Western country, of 
whom he saw nothing until about two years since, when he 
met him with a woman and five children, which he claimed 
to be his wife and children ; that he is the brother of com- 
plainants’ mother, and is nearly sixty-nine years of age. 

5. The interrogatories of Matthew Yarborough, who testi- 
fied that he was present at the marriage of Elizabeth Yar- 
borough, his sister, with William Wilson, which occurred in 
1818, at her father’s house, in the county of Cumberland; 
thinks that Wilson left his wife in two or three years after 
his marriage aforesaid; would not be positive; that Wilson 
left that section of the country when he left his wife; that 
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he has never since seen him, and knows not when he returned, 
or that he ever returned. 

6. The interrogatories of Daniel Ansley, who testified that 
he had known Elizabeth Eubanks, widow of Thos. Eubanks, 
thirty-five years ; that he was present at her marriage with 
Thomas Eubanks, in 1828, in his house, in Chatham county, 
North Carolina; that Thomas Lassetee, a justice of the peace, 
performed the marriage ceremony ; that said Eubanks and 
Elizabeth lived together as man and wife, from their mar- 
riage to the death of Thomas Eubanks; that complainants 
were the children of said marriage; that Thomas Eubanks 
was sixty years of age at the time of said marriage; that said 
Elizabeth was known at the time of marriage as Elizabeth 
Wilson ; that he never knew of William Wilson being in the 
county of Chatham until after the death of Thomas Eubanks ; 
that he came to said county in 1852 or 1853, where he re- 
mained only a short time. 

7. The interrogatories of Lobert Haweett, who testified that 
he has resided in Haywood, Chatham county, North Caro- 
lina; has had a large acquaintance with the people of said 
county, since 1830; that said Wilson married and settled in 
Haywood in the fall of 1849, which was the first time he 
ever heard of him. 

8. The interrogatories of Hias Bryan, who testified 
that he was a resident of Haywood, Chatham county, N. C. ; 
knew the citizens thereof for the last twenty years, and never 
knew William Wilson in said county previously to 1848 
or 1849. 

Defendants submitted the following testimony, to show 
that the complainants were not lawful heirs of Alfred 
Eubanks : 

1. The interrogatories of Harriet Eubanks, who testi- 
fied that she had known the mother of the complainants 
for more than thirty-two years; when she first knew her, she 
was known as Betsey Wilson, and was said to be the wife of 
William Wilson, and living separately from him; that she 
does not know when she married with Wilson, nor when she 
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separated from him, and never saw Wilson; that she knew 
Thomas Eubanks, the father of complainants, and knows that 
he “took up ” with said Betsey early in the fall of 1828; that 
when she first knew Betsey Wilson, she had a little “girl 
daughter” named Isabella Wilson, aged about four years, 
which child was only about five or six years of age when 
Betsey Wilson took up with Thomas Eubanks; that she hag 
heard Thomas Eubanks say he had married Wilson’s wife 
and knew she was Wilson’s wife; that she is forty-eight years 
of age, and married the brother of Ambrose Eubanks, and 
has lived in Chatham county, North Carolina, since 1820. 

2. The interrogatories of Wallis Poe, who testified that he 
knows the mother of complainants. When he first knew her 
she was a widow; that she and her husband had parted; 
that they lived separate in his neighborhood, more than 
four or five years; that Wilson was living with another 
woman, within 24 miles of his wife, by which woman he had 
two children, one of whom was largeenough to visit his mill, 
and was seven or eight years of age; that he did not know 
Thomas Eubanks nor anything of his taking up with Betsey 
Wilson ; that he knows nothing, except from rumor, of the 
marriage of William Wilson and Betsey Wilson. 

3. The interrogatories of James Wilson, who testified that 
he knew Betsey Yarborough before her marriage with Wilson; 
that after said marriage,|Wilson and his wife, Betsey, did not 
live together more than twelve months, when they separted, 
and she went to Chatham county ; that where Wilson went, 
he does not know; that he does not know in what year Wil- 
. son separated from his wife; that he heard of him frequently 
as being in Fayetteville about one year after the separation, 
and hears he is there yet; that when he came back, it was 
generally known he was living in Fayetteville; that in about 
twelve months after Wilson left, said Betsey took up with 
Thomas Eubanks; that it was generally known he, Wilson, 
was living in Fayetteville at that time, when she, Betsey, 
took up with Eubanks; that a short time after Betsey took 
up with Eubanks, she, Betsey, told witness “she was 
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afraid to talk out, for fear of the law ;” that he, witness, lived 
within three miles of Thomas Eubanks when he married 
Betsey Wilson; that Wilson and wife, Betsey, after the mar- 
riage, lived about thirty-five miles from him; that he never 
saw Wilson, but frequently saw Betsey. 

Defendants further offered in testimony the following 
exemplified statutes of North Carolina: 

1. The Act of 13th December, 1790, as follows: “An 
Act to restrain all married persons from marrying again while 
their former wives or husbands are living. Be it enacted 
by the General Assembly of the State of North Carolina, 
that if any person now married, or who shall hereafter marry, 
doth take to himself or herself another wife or husband, 
while his or her former wife or husband is still alive, every 
such offence shall be felony, and the persons so offending 
shall suffer death as in cases of felony: Provided, always, 
that this Act shall not extend to any person or persons 
whose husband or wife shall continually remain beyond 
seas for the space of seven years together, nor to any person 
or persons whose husband or wife shall absent him or her- 
self in any other manner for thespace of seven years together, 
—such person or persons not knowing his or her husband or 
wife to be living within that time.” 

2. An Act to amend the Act of 1790, which amending 
Act, passed in 1809, declares that if any person now married, 
or who shall hereafter marry, doth take to him or herself 
another husband or wife, while his or her former wife or 
husband is still living, every such offender shall be adjudged 
a felon, without benefit of clergy, and shall suffer death. 

The evidence being now closed, the presiding Judge 
charged the jury as follows : 

“Gentlemen of the jury.—If you believe, from the testi- 
mony in this case, that William Wilson was married to 
Betsey Yarborough, in the year 1818, or about that time ; 
that he parted from his wife; that while he was so parted, 
and in life, his wife, the said Betsey, intermarried with 
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Thomas Eubanks, and had by him, as her children, the com- 
plainants, (her former husband, from whom she was not 
legally divorced, being still in life) then, I charge you, 
under the laws of North Carolina, which are before you, 
and which must, in this case, determine the question of 
legitimacy, and the right to inherit from Alfred Eubanks, 
that the complainants cannot recover. Further, I charge 
you, that, even if the right to inherit from Alfred Eubanks 
was to be determined by the laws of Georgia, or the lee 
fori, that the clause in the Penal Code of 1833 relied 
on by the complainants, will not relieve them if they are 
illegitimate by the laws of North Carolina, as this Act and 
the one on which it is founded, passed long before, only 
relieve the children of persons marrying in the State of 
Georgia, and who, by a second marriage, have violated the 
laws of Georgia.” 

Under this charge, the jury returned a verdict for defend- 
ants ; and complainants’ counsel excepted, in proper form, to 
all the rulings of said presiding Judge. 


N. G. & A. G. Fosrsr, for plaintiffs in error. 
Bittues and Fannty, for defendants. 
Harris, J. 


The facts of this case are novel, and the point involved is 
one of much importance. Elizabeth Yarborough, the mother 
. of complainants, married Wilson in the spring of 1818. 
He deserted her in about a year, and went into Tennessee, 
a distance of eight hundred miles, and remained there, un- 
heard of, for nineteen years and a half before returning back 
to North Carolina. He never saw her after he abandoned 
her, or had any communication, direct or indirect, with her. 
In 1828, Elizabeth Wilson was married to Thomas Eubanks, 
Wilson having before this been reported to be dead. The 
plaintiffs in error are the children of this latter marriage. 
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Thomas Eubanks had another set of children by a previous 
marriage. He died several years since. 

His children by the first marriage seek, by the bill of the 
administrator of Ambrose* Eubanks, (one of the children of 
Thomas Eubanks by his first marriage) to deprive plaintiffs 
in error, children of the half blood on the paternal side, of 
their right to inheritance, by alleging their illegitimacy as 
a necessary consequence of the facts stated. 

To sustain the idea of the illegitimacy of the plaintiffs in 
error, we have been referred to the acts of the Legislatme 
of North Carolina, to-wit, an Act passed in 1790, entitled 
“An Act to restrain all married persons from marrying 
again, whilst their former wives or former husbands are 
living.” This Act provides that those’ who violate it shall 
be guilty of felony, and suffer death therefor as in cases of 
felony; but that it shall not extend to any person whose 
husband or wife shall continually remain beyond sea for the 
space of seven years together, nor to any person or persons 
whose husband or wife shall continually remain beyond sea 
for the space of seven years together,—such person or persons 
not knowing his said wife or her said husband to be living 
within that time. 

The Act of 1790 was re-enacted in 1809, ometting the pro- 
viso. 

Upon the facts in the case, under the Act of 1790, we think 
it is clear that its penalty could not have affected Mrs. Eu- 
banks for her second marriage, her first husband being alive. 

{1.] Itisa familiar principle of the common law that the 
lex locv is the general rule adhered to by Courts,in construing 
contracts, questions of marriage, legitimacy, and rights of 
succession to property. It has been adopted by so many 
States, that it now constitutes an essential portion of what is 

denominated international jurisprudence. It has lost none 
of its efliciency as a rule by this; but on the contrary, it has 
made, thereby, a bond of amity between nations; yet, it is 
subject to a great controlling idea, that, upon comity, it will 
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not be enforced if it involves anything immoral, contrary to 
general policy, or violative of the conscience of the State 

\ called on to give it effect. With this subordination, comity 
requires that we should give effect to the laws of North 
Carolina; not otherwise. 

[2.] If it had been the design of the Act of 1809, by omit- 

ting the proviso contained in the Act of 1790, to allow of no 
excuse for a second marriage, the first husband being alive, 
but reported and believed to be dead, and, as a necessary 
consequence, to bastardize the issue of such second marriage, 
we are forbidden by our own policy and conscience from so in- 
terpreting the laws of a sister State, without other and better 
evidence than that furnished by these Acts. No direct judi- 
cial decision upon these Acts has been produced. There 
should have been some ease cited where a marriage, made 
as this was after the lapse of more than seven years, had 
been, by judgment of the Court, held to be nell and void ; 
and, further, that the issue of such marriage was illegitimate, 
before we were called on to say such were the laws of North 
Carolina. 
_ Surely, when in Georgia the issue of such second marriage 
of Elizabeth Eubanks, had they been born on the soil of Geor- 
gia, though the marriage was in North Carolina, would not 
be held by our Courts as illegitimate, but would be protected 
from such a stigma, as also from déprivation of rights of in- 
heritance, we ought not to be hasty to draw the conclusion 
that her laws and policy differ from our own. 

[3.] On the contrary, we think the Act of 1809 but threw 
the matters of excuse back upon those recognized by the 
principles of the common law. Under it, such a marriage as 
the one we are considering was excused from the penalties 
of bigamy; and unless the marriage was dissolved by the 

judgment of law, the marriage was treated as legal, and the 
issue held to be legitimate. At most, the second marriage in 
this case, by the common law, would have been held simply 
vordable. 
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If so, what a striking illustration is furnished by Black- , 
stone, (1 vol. Com., 434, and quoted by Story in his Conflict | 
of Laws, sec. 114,) in the case of zncestuous marriages. They } } 
were voidable only during the lives of the parties. If not} 

avoided during the lives of the parties, by judgment of a 

Court, these marriages were deemed valid to all intents 
and purposes, and the issue held legitimate. 

In the case under consideration, no such odium as that of 
incest attaches to this second marriage—a marriage made 
before five or six witnesses; the parties dwelling together 
for many years as husband and wife; the marriage made 
under the sanction of a judicial officer ; no indictment against 
her for bigamy; none for living in a state of adultery; no 
step taken to avoid this marriage; at length, Eubanks dies, 
and Wilson reappears in North Carolina with another wife 
and four or five children. 

Why, if the marriage here was illegal and voidable, attach, 
in this case, severer penalties (to be followed by such terrible 
consequences to its innocent offspring) than in the revolting 
case of incest? There can be nosound reason, on principle, 
why the two cases shall be distinguished. As Eubanks, the 
father of the two sets of children claiming, equally, distribu- 
tion of the estate of Ambrose* Eubanks, is dead, having died 
before this disreputable attempt was made by the older set 
to bastardize the younger, and his last marriage not having 

been annulled by any legal proceeding, nor declared, by any 
statute brought to our notice, to be absolutely null and void ; 
we will not (nor does comity require it of us) go the length 
asked, of declaring complainants illegitimate: but, presuming 
that the Courts of North Carolina are governed by common 
law principles common to that State and this, we hold, upon 
the testimony in the case, that the marriage of Elizabeth 
Wilson with Thomas Enbanks was legalized by them; and 
being so, that the children of that marriage are legitimate, 
and being children of the half blood on the father’s side, are 
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entitled to distribution with the children of the whole blood 
of Thomas Eubanks, in the estate of Ambrose* Eubanks. 
Let the judgment below be reversed. 





Joun W. BrassincameE and wife and Jonn A. Jackson, plain- 
tiffs in error, vs. Toomas E. Rose and wife, defendants in 
error. 


A widow who has drawn her supportffrom her husband's estate during the year succeed- 
ing his death, though it was not formally set apart to her, and though she rendered 
valuable services to the estate throughout the same period, is entitled to no further al- 
lowance by way of a year’s support. This she has received, and must obtain compen- 
sation, if she be entitled to it, in some other way 


Appeal from the Court of Ordinary, on return of ap- 
praisers assigning property for year’s support of a widow. 
In Upson Superior Court. Tried before Judge Watxer. 
May Term, 1864. 


Mrs. Rose was the widow of Burwell W. Jackson, de- 
ceased. She intermarried with Rose during the pendency 
of this litigation, and hence he became a party to the same. 

Jackson died on the 7th of January, 1863, leaving a 
widow, and five children by a former wife. In July, 1868, 
on the widow’s application, appraisers were appointed by 
the Ordinary to set apart and assign from the estate, a sufli- 
ciency for the support and maintenance of the widow and 
children for the space of twelve months, and also a suflicient 
amount of the furniture for their use. 

The appraisers made their return on the 25th of August 
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following, in which they set forth the allowances made, both 
in furniture and for year’s support, separating the widow’s 
share, as to both these items, from that of the children. 

The plaintiffs in error, some of the heirs at law of the de- 
ceased, filed objections to the return as to the allowance 
made the widow. 

The cause was appealed, by consent, to the Superior Court, 
and there tried. 

Evidence was introduced to show the value of the estate, 
the circumstances of the family at the husband’s death, the 
value of the furniture and of the property set apart for sup- 
port, etc. It was also in evidence, that the widow and four 
of the minor children remained together at the homestead, 
and used the property of the estate until it was divided in 
December, 1863, all of them deriving their support from it ; 
that she clothed and took care of the children, and had the 
care of the family and all the property ; that in April it 
was agreed by the administrator and the family,—all the 
children, as well as the widow, being present,—that it was 
best to go on and make a crop; that the widow managed 
everything well, etc., and that her services to the estate 
were very valuable, worth more than a thousand dollars; 
indeed, that all she did, the attention she gave the place, the 
children, the negroes and property, and the care she took of 
everything were worth to the estate several thousand dol- 
lars. This was the opinion of the administrator on oath. 

The Court charged the jury, among other things, “that 
the twelve months intended by the law, is the year immedi- 
diately succeeding the death of the husband; but if it is not 
set apart immediately, she is entitled to have the amount of 
a year’s support set apart for that express purpose. If she 
has used the effects of the estate, she must account for what 
she may have used; but that question does not come up in 
this investigation. This is to ascertain how much shall be 
set aside for her twelve month’s support and maiutenance.” 

The jury returned the following verdict : 

“We, the jury, find that Malinda Jackson was supported 
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out of the estate of Burwell W. Jackson, from the death of 
said Burwell W. to the eleventh day of December, 1863, 

which we award and allow her; and in addition, we award 
and assign said Malinda all the household and kitchen fur. 
niture allowed her by the appraisers in their return of 
August 25th, 1863.” 

The Court, on the application of the widow, granted a 
new trial, holding that both the Court and the jury had 
erred: the former in not charging that, in addition to the 
widow’s support and maintenance, a sufficient amount of ' 
the household and kitchen furniture for the use of the 
widow and children, or at any rate, for her use, should be 
set apart; and the latier, in attempting to adjust the equities 
between the widow and the estate, thus going contrary to 
the charge of the Court. The Court, also, deemed the 
verdict strongly and decidedly against the weight of evi- 
dence. 

The granting of a new trial is the error assigned. 


Trivrr and Beatz, for plaintiffs in error. 
Preptes, for defendant. 
Lumpxin, C. J. 


This was a proceeding to set apart a year’s support for the 
widow and minor children of Burwell W. Jackson, deceased. 
Jackson died on January 7th, 1863. Mr. Worrell adminis- 
tered upon the estate. It was agreed between Mrs. Jackson 
and children, and the administrator, that another crop should 
be made for 1863, and that the family should remain on the 
place, and to manage just as they had done. This agree- 
ment was carried out,—Mrs. Jackson and children using 
the property without any restraint. In fact, the testimony 
proved that Mrs. Jackson being a first-rate managar, Wor- 
rell, the administrator, gave up to Mrs. Jackson the entire 
control and superintendance of the estate. In the course of 
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the year, commissioners were applied for, and appointed by 
the proper Court to set apart and assign to the widow and 
minor children of Mr. Jackson, by a former wife, a year’s 
support, together with furniture suitable to the condition 
and circumstances of the family. The commissioners set 
apart $2,500, together with some specific property, and re- 
turned their award to the Ordinary. 

The heirs of Burwell Jackson, being dissatisfied with the 
finding of the commissioners, took an appeal. 

The jury found that a support, in fact, had been already 
enjoyed by the family ; that nothing more should be allowed. 

The Judge who presided, granted a new trial ; and this is 
the decision complained of. 

What is the object of the law setting apart a year’s sup- 
port for the widow and minor children ofthe deceased? The 
law explains itself. It is to prevent a family being turned 
away houseless—a widow and children—and cast upon 
the world in their forlorn condition. Hence, it provides, that 
whether the deceased departed this life testate or intestate, 
solvent or insolvent, still the family should have a year’s 
support, under all circumstances. The executor or admin- 
istrator might take the property immediately in his posses- 
sion, as he has the right to do. Judgment creditors might 
levy their executions, and thus dispossess the family. 

But here the family are left in undisturbed control of add 
the property, using and consuming whatever they might 
need, leaving it entirely to the judgment and discretion of 
Mrs. Jackson, a worthy depository of the trust. At the end 
of the year, Mrs. Jackson having intermarried again, a divis- 
ion was made, which seems to have been entirely satisfactory 
to all concerned. 

Would it be right under these circumstances, to set apart 
an additional year’s support? We cannot think so. Now, 
the real trouble in this case is this, Mrs. Jackson and her 
friends think her services ought to be compensated. For 
her good conduct, too much can not be said, and if she is 
not content, she should look to the administrator for pay. 
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In this way alone she is entitled to compensation, if she be 
entitled at all. We think it wrong to allow it under the 
idea of a year’s support. And this is the whole of the case, 
For the jury set apart the furniture as directed by the law, 
notwithstanding the Court charged the contrary. So the 
jury gave Mrs. Jackson the rockaway as a part of her sup- 
port. If not entitled to it in this way, the evidence estab- 
lishes that the rockaway was bought by the separate earn- 
ings of the wife, according to the statements of the husband, 
—was bought by her money, and was considered her separate 
property by the husband himself. So that, looking at the 
whole case, we feel bound to let the verdict of the jury stand. 
Judgment reversed. 





Mary E. Cannon, plaintiif in error, vs. Joun S. Rowzann, 
Superintendent of the Western & Atlantic Railroad, de- 
fendant in error. 


In July, 1862, an engineer, while employed on the W. & A. R. K., was killed by the col- 
liding of two trains ; in March, 1863, his widow brought an action against the road to 
recover damages for the same: J/eld, That under the provisions of the Act of 18th 
April, 1863, the action is maintainable 


Case, &c. In Fulton Superior Court. Decided on de 
murrer by Judge Warner. April Term, 1866. 


The plaintiff in error, as the widow of Sylvester M. Can- 
non, on the 17th of March, 1863, brought an action on the 
case, returnable to the ensuing April Term of Fulton Supe 
rior Court, against the superintendent of the Western & 
Atlantic Railroad, to recover damages for the homicide of 
her husband. 
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plaintiff’s husband, as one of the engineers of said road, was, 
by order of the superintendent, running a train of cars upon 
thé same; that the superintendent, although it was Sunday, 
and contrary to the custom of the road, and without giving 
any notice thereof, caused another train to start and run on 
the same track in an opposite direction ; that this last men- 
tioned train ran out of schedule time; and that the two 
traius, in a sudden curve of the road, came in collision, 
whereby the plaintiffs husband was killed, to her damage 
ten thousand dollars. 

At the appearance term, the defendant demurred to the 
declaration as containing no cause of action. No decision 
was had upon the demurrer until April Term, 1866, when 
the presiding Judge sustained it, and passed an order dis- 
missing the action. 

This is the judgment complained of. 


~ 


Hammonp & Hoyr and Bavaun, for plaintiff in error. 
Barnett & Bieckuey, for defendant. 
Watker, J. 


On the 17th March, 1863, the plaintiff brought her action 
against defendant, as superintendent of the Western & 
Atlantic Railroad, to recover damages for the killing of her 
husband, by a collision of the cars of defendant on the 6th of 
July, 1862. Deceased was an engineer, in the employment 
of the road, at the time he was killed. To this action de- 
fendant demurred; the Court sustained the demurrer and 
dismissed the case; and this decision is brought up for 
review. 

It is admitted, that prior to the passage of the Act of 1856, 
Pamphlet Acts, 154, and the adoption of the Code, the prin- 
cipal is not liable to one agent or employee for damages 
occasioned by the negligence or misconduct of another 
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agent or employee. Scudder vs. Woodbridge, 1 Kelly, 195; 
Shields vs. Younge, superintendent, ete., 15 Ga. R., 349. 
The Act of 1856 changed the rule so far as it ap- 
plied to “ Railroad companies,” but was decided not to be 
applicable to the Western & Atlantic Railroad. Walker vg. 
Spullock, sup’t., 23 Ga. &., 486. The Code, sections 889-90, 
makes the State occupy the same relation to this road, as 
owner, that any company does to its railroad, and the obli- 
gations of the State to the public concerning said road are 
the same as govern the other railroads of this State; and 
all the public road laws and penal laws touching the rail- 
roads of this State, whether to obligate or protect, apply to 
the State Road. The Code did not go into effect until Jan- 
uary Ist, 1863, though adopted in December, 1860; but in 
April, 1863, Acts, page 182, an Act was passed, “ ¢o declare 
the liability of the Western & Atlantic Railroad for damages 
in running locomotives, cars, and other machinery, to regulate 
the mode of bringing suits therefor, and to declare all suits 
brought against said railroad s¢nce the adoption of the Code, 
legal and valid.” This enacts, “that all the laws now in force 
in this State regulating the liabilities of railroad companies 
in this State, for damages done by the running of locomo- 
tives, cars, and other machinery, be, and the same are hereby 
declared to apply equally to the Western & Atlantic Rail- 
road;” and that all suits which may have been brought 
since the adoption of the Code, against said road, are de- 
clared legal and valid. Blackstone, in his Commentaries, book 
1, page 86, says, that a declaratory statute is one which de- 
clares, “what the common law is and ever hath been.” 
Without adopting this broad rule, we may safely say that 
the Legislature has power to declare that said road shall be 
liable in the same manner, and to the same extent, as other 
roads are, and may extend this liability back to any reasona- 
ble period within its discretion. We think the intention of 
the Act of 1863 was to declare the Western & Atlantic 
Railroad, in the cases named, subject to the same liabilities 
to which railroad companies are subject ; and to sustain all 
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actions to recover damages for such liabilities, which “may 
have theretofore been brought, since the adoption of the 
Qode. Such being the legislative mind, expressed in not 
very clear terms, we admit, but sufficiently clear, we think, 
to be understood, it is our duty to carry out the will of the 
law-making power ; and in doing so, we are compelled to re- 
verse the judgment of the Court below, and order the ease to 
be re-instated. 
Judgment reversed. 





J. W. Extinaton, plaintiff in error, vs. Lucius C. Coneman, 
defendant in error. 


Whether the verdict was contrary to evidence, will not be inquired into, where there was 
no motion for a new trial in the Court below. 


Complaint. In Lincoln Superior Court. Tried before 
Judge W. M. Reesz. November Adjourned Term, 1865. 


This was an action by the plaintiff in error against the 
defendant on the following receipt: “ Received of 8. Stew- 
art, for J. W. Ellington, one box of tobacco, 104 lbs., a 35 
cents per pound; and 2 do., 202 lbs., a 28 cts. per pound; 
and 3 boxes, 303 lbs., a 18 cets per pound—to be paid for, 
or returned when called for if not sold. Decr. 14, 1859. 

L. C. COLEMAN.” 

It was admitted that one of the boxes had been sold ; and 
for the value thereof the plaintiff, at the trial of the case, 
obtained a verdict. 

As to the other boxes, the defendant admitted that he had, 
54 
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on demand made prior to the institution of the suit, refused 
to pay for them. His defence was, that they were consumed 
by fire, in March, 1860, without his fault, and the evidence 
introduced by him at the trial tended to establish the fact, 

The plaintiff, however, insisted that the defendant pur. 
chased the tobacco absolutely ; and to this point he intro. 
duced the evidence of a witness, who stated that shortly be. 
fore December 25th, 1859, he heard a conversation between 
defendant and Stewart, the agent of plaintiff, in which the 
former said he had bought the tobacco, and for the purpose 
of peddling it out. 

The Court charged the jury, as to this testimony, that if it 
referred to the receipt sued on, and the defendant was refer- 
ring to that receipt, his admission should not be considered 
as proof of a sale, the legal effect of the paper not being such 
as to make him a purchaser; that the jury were at liberty, 
in testing this question, (to ascertain what defendant re- 
ferred to) to consider the time of the admission—between 
the 14th and 25th of December, 1859—certainly within a 
short time after the receipt was given. 

There was more in the charge, but this was the part least 
favorable to the plaintiff; and the jury were told, in conclu- 
sion, at the request of plaintiff’s counsel, that under the con- 
tract in evidence, the defendant had a right to consider it a 
sale, and if he afterwards so considered it, then the tobacco 
became his, and he became responsible to the plaintiff for 
the stipulated price, and its subsequent destruction by fire 
would not affect his liability. 

The bill of exceptions, after setting out the entire charge, 
says, “ whereupon counsel for plaintiff excepts”—there was 
no motion made for a new trial. 


Srroruer, for plaintiff in error. 


Lane, for defendant. 
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Harris, J. 


This case was fairly submitted to the jury—the law prop- 
erly given in charge; and the jury have passed upon the tes- 
timony, as wastheir right. It is not within our competency 
to set their verdict aside as being contrary to evidence, in 
consequence of the shape in which the matter is presented. 

There was no motion for a new trial. Hadsuch a motion 
been made and overruled, and the decison, accompanied by 
the testimony, been embodied in the bill of exceptions, we 
then could have reviewed the finding of the jury, and deter- 
mined whether it was against evidence or not. 

Judgment affirmed. 





Wituiam C. Hirt, plaintiff in error, vs. Gustavus DeLaunay, 
defendant in error. 


A motion to dismiss a levy is the proper remedy, and the party will not be driven to his 
affidavit of illegality, especially when all the facts are before the Court and none of 
them are disputed. 


Motion to Dismiss Levy. In Stewart Superior Court. 
Decided by Judge Crarxs. April Term, 1866. 


A fi. fa. bearing date July 25th, 1861, in favor of De- 
Launay against Hill, was, on the 2d of November, 1865, 
levied by the sheriff upon certain property, real and per- 
sonal, a part of which was the plantation upon which Hill 
then resided. The plantation was so described in the levy, 
as entered by the sheriff on the fi. fa. 
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At April Term, 1866, of Stewart Superior Court, Hill, 
the defendant in fi. fa., moved to dismiss the levy on the 
ground that the same was made on the 2d of November, 
1865, it not appearing to the Court, on the face of the pro- 
ceedings, that defendant resided out of the State, or was 
absconding or had absconded, or was removing or about to 
remove his property without the limits of the State or any 
county thereof. 

The Court refused to entertain the motion; but dismissed 
the same on the ground that an affidavit of illegality was 
the only remedy. 








W. A. Hawkins, representing Wrmmerty, for plaintiff in 
error. 


No appearance for defendant. 
Luurxy, C. J. 


Ought the Court to have sustained the plaintiff’s motion 
on the ground that an affidavit of ‘illegality by the defend- 
ant was the only remedy ? 

The proceeding by illegality, given by our statute, has 
been substituted for the writ of Audita Querela in Eng- 
land. Formerly, that writ was resorted to to correct all 
errors which are redressed here by illegality. The remedy 
by illegality is cumulative, not exclusive. In modern 
practice, the writ of Audita Querela has been superseded 
almost entirely by motion. Bouvier’s Law Dictionary, p. 
142, 2d clause, under the head of Audita Querela: and the 
same relief is now afforded by motion which was formerly 
granted by said writ. Ibid, clause 5; 4 John. Rep. 191. 

Much more, in this State, should the proceeding by ille- 
gality be superseded by motion, which is more cheap and 
expeditious, especially where the facts are all before the 
Court and none of them disputed. 

Let the judgment be reversed. 
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Wuum 8. Jones, Admr., etc., plaintiff in error, vs. SAMUEL 
D. Linton, survivor of Rzssz & Livton, defendant in 


error. F 


If goods are supplied to an administrator who represents estates which are two in law 
but one in fact, the creditor is not bound to show for which of the estates the geods 


were furnished. 


In Equity. In Richmond Superior Court. Motion for 
New Trial. Decided by Judge Hoox. April Term, 1866. 


Edmond Bowdrie, by his will dated in the year 1850, 
after giving off certain legacies to his grandsons, gave the 
residue of his estate, real and personal, in equal shares, 
to his wife and daughter. His daughter was the wife of 
John H. Trippe; and the title of her share was vested in 
him, in trust, for her sole and separate use. The testator di- 
rected that his property should all be kept together, unless 
his wife should consent to a division. 

Of this will John H. Trippe was the qualified executor. 

Martha Bowdrie, widow of Edmond Bowdrie, by her 
will, dated in the year 1853, gave off certain specific lega- 
cies, and then bequeathed the whole residue of her estate to 
trustees, in trust for the sole and separate use of her daugh- 
ter, Mrs. Trippe, during her life, with remainder to her chil- 
dren. 

Letters of administration on this estate, with the will an- 
nexed, were granted to John H. Trippe; so that he was the 
legal representative of both Edmond Bowdrie and Martha 
Bowdrie, and so continued until September, 1858, when, 
having been removed by the Court of Ordinary, he was 
succeeded in both trusts by Dr. Jones, the plaintiff in error, 
as administrator de bonis non. 

Against Jones as such administrator, Reese & Linton 
filed their bill in equity, to collect a book account for 
advances and supplies furnished to Trippe, as was alleged, 
for the use of these estates, from the year 1855, to September, 


~~ — 
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1858. The complainants were factors and commission mer. 
chants in Augusta. 

The essential allegations in the bill were, that the account, 
although charged on the books of complainants to Trippe 
individually, was, as to the larger part of it, really made with 
him as executor and administrator of these estates; that the 
estates got the benefit; and that of the portion of the account 
chargable to them, the sum of $5,758.90 remained unpaid. 

The answer disclaimed all knowledge of the true amount 
or purposes of the account, but averred the defendant's 
belief that much of it now claimed to have been made for 
the estates, was for money expended by Trippe upon his saw 
mill. It set up a payment tby Dr. Jones of $1,280.93, for 
advances to Mrs. Trippe and family and on purchases made 
for the use of the plantation in the year 1858, and averred 
that this amount was all that the complainants claimed as 
due them for such advances in that year, and it insisted that 
defendant ought to pay nothing more. 

The account itself, as annexed to the complaint’s bill, con- 
tained a credit of $671.75 for cash received from Dr. Jones. 

The substance of the material evidence adduced at the 
trial, besides the two wills above mentioned, was as fol- 
lows: The books of complainants, and in connection with 
these, the testimony of their clerk, who stated that for con- 
venience, supplies for the plantations of Edward and Martha 
Bowdrie, which Trippe represented, were charged in his 
name, and that the money and supplies were furnished on 
the understanding with Trippe that cotton from these plan- 
tations was to be sent to complainants. Witness was not 
certain that none of the money and supplies went to Trippe 
individually. Many of the supplies were sent to Saw Dust, 
near which were these plantations and Trippe’s steam saw 
mill. 

Robert P. Trippe testified that, at an interview between 
John H. Trippe, Dr. Jones, and several others, complainants 
not being present in person or by counsel, the account. of 
complainants, as well as the vouchers of John Il. Trippe, 
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was examined, and it was agreed that Dr. Jones would pay 
as much as $3,500 on this account. Witness thinks Dr. 
Jones had no information as to the correctness of the ac- 
count, except what was given him by John H. Trippe. 

John K. Jackson testified that, the agreement at this in- 
terview was, that Dr. Jones, on condition that John H. Trippe 
would convey certain property in trust for Mrs. Trippe, 
would make no further resistance to a decree in this case, as 
toany part of the account chargeable to the estates, after legal 
proof of the same; and that John H. Trippe failed to comply 
with the condition. 

At the request of counsel for defendant in the bill, the 
Court charged the jury that the complainants could not re- 
cover unless they had shown that the balance of account 
claimed by them was furnished for the benefit of the estates, 
and not on John H. Trippe’s individual account; that the 
money and supplies were furnished to Trippe whilst he was 
acting as executor and administrator, was not, by itself, suffi- 
cient evidence that they were furnished for the use of the 
estates, if, at the same time, under the same head of account, 
the complainants were furnishing money and supplies to 
Trippe individually ; but the complainants must satisfy the 
jury by other evidence that the supplies now in question 
were furnished for the benefit of these estates. 

Counsel for defendant requested the Court to charge fur- 
ther, that the accounts with the two estates must be kept 
separate, and that, to recover against Dr. Jones as represen- 
ting both estates, proof must have been submitted, showing 
what proportion of money and supplies was furnished to 
one and what to the other, and the decree must go accord- 
ingly; which charge the Court gave after adding to it the 
words, “ unless it is your opinion that the property was iden- 
tical under both wills, and there was no separation or divi- 
sion of it.” 

The jury decreed for the complainants $3,568 90, with 
interest ; and the defendant moved for a new trial on these 
grounds: — 
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1. The verdict was contray to evidence and the principles 
of justice and equity. 

2. The verdict was contrary to the charge of the Court, 

8. The Court erred in adding to the charge as above set 
forth. 

The Court refused a new trial, and this decision is com- 
plained of as erroneous. 


Srarnes, for plaintiff in error. 
Latuerstept, for defendant. 
WaAtker, J. 


We think the Court did right to refuse a new trial in this 
case. The plaintiffs proved they had furnished the repre- 
sentative of these estates with the goods, etc., as charged. 
He had received them, and, it is to be presumed, did his duty 
by applying them to the purposes for which they were pur- 
chased. We think the testimony establishes the fact that 
Dr. Jones was satisfied that the trust estates ought to pay 
the amount for which the jury found in this case. We 
can discover no evidence in the record which goes to prove 
that any portion of the amount here allowed was properly 
chargeable to John H. Trippe individually. We think 
the case of Wyley, et. al. vs. Collins, et. al.,9 Ga. R., 223, 
authority sufficient to uphold and maintain the judgment 
rendered in this case. We think, therefore, the verdict was 
not only not contrary to evidence and the principles of 
justice and equity, but was in accordance with both evidence 
and law. 

Nor do we think it devolved on the merchant to show how 
much of the goods, etc., were for the use of the several estates. 
The whole property, as we understand from the record, was 
kept ‘undivided—the negroes worked in common, upon the 
land in common owned by the two estates: there was no 
division. Under this state of facts, how is it possible for 






















































MILLEDGEVILLE, J UNE TERM, 1866. 433 


Dalton vs. Higgins. 














John H. Trippe even, much less the plaintiffs, to say or show 
how much of the amount was for the one or the other estate ? 
Would a Court of Equity require the merchant who 
advances goods, money, etv., to the representative of two 
estates, to show how the representative applied those advan- 
ces, and upon being unable to do so compel him to lose the 
amount advanced? We do not so understand the principles 
of equity. When the goods are furnished the representative 
of the estates, it then becomes a matter between him and 
the estates as to the application and use of them. We do 
not mean to say, that if the person furnishing goods for an 
estate were guilty of any fraudulent conduct, that it could 
not be inquired into and the rights of the estate protected. 
In this case we sce nothing of the sort. Wethink the Court 
was right in overruling the motion for a new trial. 
Judgment aflirmed. 





JessE Dauton, plaintiff in error, vs. James Hiaeuns, defend- 
ant in error. 


Processioners of land are not empowered by law to administer oaths. 


Case for Words. In Oglethorpe Superior Court. De- 
murrer decided by Judge Tuomas. April Term, 1861. 


The declaration alleged no special damage, and the words 
charged were, “Old Jimmy Higgins (meaning the plaintiff) 
has sworn to a damned lie.” They were spoken on the 16th 
of December, 1859, before which time the processioners of the 
230th District G. M, of Oglethorpe county, had, by virtue of 
55 
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their authority to procession every person’s land in said dis. 
trict, come forward (with the county surveyor to assist) for 
the purpose of ascertaining and determining the true line 
betweer James V. Drake and Randal J. Arnold, touching 
which line a dispute had arisen between said parties, and 
the plaintiff had been examined on oath and given his evi- 
dence as a witness before said processioners. 

The defendant demurred to the declaration on the ground 
that the words were not actionable per se, and there being 
no special damage alleged, that there was no cause of action 
set forth. 

The Court overruled the demurrer, and the defendant com- 
plains of this as error. 


AxermaAN, for plaintiff in error. 
Rem, for defendant. 
Harzis, J. 


Whether the action for slander, in this case, can be main- 
tained, turns exclusively onthe fact, whether “ processioners 
of land” are empowered by law to administer oaths touch- 
ing the boundary lines which they retrace. Our statutes 
have been carefully perused, and we have not been able to 
find any express authority to these public agents, to admin- 
ister an oath to any one, for any purpose whatever. Nor 
can we, looking to the office to be performed by procession- 
ers, perceive any reason which should authorize, by implica- 
tion, the exercise of such a power, as necessarily incidental. 
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Wuutam D. Sranton, plaintiff in error, vs. Dotty 8S. Bures, 
Executrix of Thomas Burge, deceased, defendant in er- 


ror. 


{1.] The plea of non est Jactum may be filed by way of amendment on the appeal; cer- 
tainly by the representative, if not by the original party. 

[2.] An executor or administrator may plead non est factum on a note given by their de- 
ceased testator or intestate. 

[3.] Though the jurat is not attested, yet, if it appears to have been made in open Court, 
it is sufficient. 

[4.] It is not error in the Court to charge the jury, that, when the plea of non est factum 
is filed, the plaintiff, before he can read the note to the jury, must show, prima facie, 
that the note was the act of the defendant; and that, to recover, he must prove to the 
jury, with reasonable certainty, the genuineness of the paper. 

[5.] When there is conflicting testimony, a new trial will not be granted because the 

_ verdict is contrary to evidence, there being sufficient proof in the case to authorize 
the jury to find as they did. 


Debt. In Newton Superior Court. Tried before Judge 
Speer. March Term, 1866. 


In Newton Inferior Court, to June Term, 1860, the 
plaintiff brought an action against the defendant, on a 
note for over six hundred dollars, purporting to be made 
by her testator in the year 1857. 

At the next term, defendant confessed judgment and 
appealed to the Superior Court. 

In the latter Court, at March term, 1866, she filed a plea 
as follows: 


“And now at this term of the Court comes the defend- 
ant, and by leave of the Court amends her plea, and for 
amendment saith that the note, the foundation of this suit, 
is not the act and deed of her testator, the said Thomas 
Burge, deceased; that, to the best of her knowledge and 
belief, the said Thomas Burge did not sign the same, or 
authorize any other person to do so for him. And of this, 
defendant puts herself upon the country. 

JOHN J. FLOYD, Deft’s. Atty. 


“In open Court personally came D. 8. Burge, executrix 
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of Thomas Burge, deceased, and on oath saith that the fore- 
going plea of non est factum is true to the best of her 
knowledge and belief. 
Sworn to and subscribed before 
me, this 20th March, 1866. 
“Filed in office 20th March, 1866. 
A. K. RICHARDSON, Clk.” 


D. 8. BURGE.” 


The Court ruled that this plea was a plea of non est factum, 
and filed in time; to which ruling the plaintiff excepted. 

The plaintiff then introduced evidence enough of the 
genuineness of the note to carry it to the jury; after which 
some other papers signed by the defendant’s testator, and 
proved to be genuine, as also the opinions of several wit- 
nesses, some examined as experts, and others on their 
knowledge of the testator’s hand writing, were admitted. 
Some of the witnesses were introduced by the plaintiff and 
some by the defendant, and their opinions differed. Some 
independent facts tending in a slight degree to illustrate 
the question in issue, were also proven. 

The Court charged the jury that after the plea of non est 
factum was filed, it was, to entitle the plaintiff to go to 
the jury, incumbent upon him to introduce evidence rais- 
ing a presumption of the genuineness of the signature of 
the note; and that when this was done, it was incumbent 
upon him to satisfy the jury to a reasonable certainty that 
the note was the act of the defendant’s testator. To this 
charge the plaintiff excepted. 

The verdict was for the defendant ; and the plaintiff moved 
for a new trial because the Court erred in the charge, and 
because the verdict was contrary to law, to thecharge of the 
Court, to evidence, and to the weight of evidence. 

The Court overruled the motion ; and plaintiff excepted. 


Crakk, for plaintiff in error. 


FLoyp, for the defendant. 
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Lumpxin, C. J. 


[1.] The first question made for the Court is, whether the 
plea of non est factum filed by the executrix of Thomas 
Burge, deceased, on the appeal was in time? It is admitted 
that the law requires this plea to be filed at the first 
term after the writ is served; still, as the Code has adopt- 
ed the broad provision of the Act of amendments, passed in 
1853, which authorizes the plea to be amended at any stage 
of the case, I say it is not at all certain that the original 
party, if in life, to wit, Thomas Burge, could not file this 
plea on the appeal. Iam inclined to think he could. But 
expressing no opinion upon this subject, we have no doubt 
that his representative would be permitted to do so. She 
may not have come to a knowledge of this defence before. 

[2.] The second assertion is, that the representative could 
not file this plea. The rules of the Superior Court adopted 
by the Judges in convention, allow a representative to file 
this plea,—she swearing to the best of her knowledge and 
belief. 

[3.] The third point made in this bill of exceptions is, as 
to the sufficiency of the affidavit. It is not attested. The 
plaintiff demurs to the plea on this account. For the pur- 
poses of this argument, the demurrer admits the truth of the 
statements in the plea. It purports to have been made in 
open Court, which means that it was verified in open Court, 
not that it was made out of Court, or in a room of the 
court house, but in open Court, that is, that the party was 
sworn by the Judge himself, or by the clerk, or some one 
else by his authority. In either event, the jurat would be 
sufficient. Perjury could be assigned on it; and this is the 
test of its sufficiency. 

[4.] The plaintiff objects to the charge of the Court. His 
honor, the presiding Judge who tried the case, instructed 
the jury, that the plaintiff, for the purpose of rebutting 
the plea of non est factum, had, presumptively, to prove 











438 SUPREME COURT OF GEORGIA. 


Dill et al. vs. McGehee et al. 








that the signature to the note was genuine, and added, 
before the jury could find for the plaintiff, he should show 
to them by the testimony, with reasonable certainty, that 
the note sued on was the act and deed of the defendant’s tes- 
tator. Isthere anything wrong inthis? If so, we are unable 
to discover it. 

[5.] It is complained that the verdict is contrary to evi- 
dence. In this case there was a conflict of testimony, to 
say the least of it. It may probably have been stronger for 
the plaintiff than for the defendant : men’s minds will differ 
upon this subject. But, unquestionably, there was proof 
enough offered to have authorized the jury to have found 
as they did. We cannot, upon this account, disturb their 
verdict. 

Upon a view of the whole case, we see no sufficient rea- 
son for reversing the judgment of the Court below: on the 
contrary, we affirm it. 





Cuartes W. Dittand wife Anna Frances Dit, and Ciavpia 
B. Wiss, by her next friend, Horace H. Wrrr, Complain- 
ants, vs. Wittiam V. McGruze and Joun 8. Wiss, defend- 
ants. 


{1.] A Court of equity will maintain jurisdiction to enforce a settlement by a trustee, 
with his cestuis gue trust, where they are unable to prove what amount belonging to 
them is in his hands, and pray for a discovery and account. 

[2.] It will also require all the parties in interest to be brought before the Court, so 
that complete justice may be done in the premises. 


In Equity. In Harris Superior Court. Demurrer deci- 
ded by Jupgz Worrut. October Term, 1861. 
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This was a bill against McGehee to compel him to turn 
over the corpus of the trust property, and to account for hire. 
It was filed February 7th, 1861. Wise was made a co-de- 
fendant, only because Mrs. Wise desired her share settled 
upon herself and children, free from his marital rights. Such 
was one of the prayers of the bill. 

Mrs. Dill and Mrs. Wise were the children of William J. 
Lowe and his wife Elizabeth. Their father, William J., in 
the year 1830, while the former was an infant, and before 
the birth of the latter, conveyed to McGehee certain slaves, 
in trust, for the uses following, to-wit: ‘To the joint use, 
benefit, and behoof of the said Elizabeth and her child Anna 
Frances, and such other child or children as she may have, 
issue of the marriage aforesaid, during the minority of such 
child or children; and in case the said Elizabeth shall sur- 
vive the said William J., and aftewards intermarry with some 
other man, then for the exclusive use of the said Anna Fran- 
ces and such other child or children of the first named mar- 
riage that should at that time be living; but if she should 
survive the said Anna Frances, or such other child, then for 
——-- use, benefit, and behoof, forever.” With thestipulation, 
“first, that the possession of said negroes shall be with the 
said McGehee, who shall either hire them out or farm them, 
as may be considered best: secondly, that he shall appro- 
priate such sums, annually, as will be sufficient for the main- 
tenance and education of said Anna Frances and such child 
or children: and, thirdly, that when said Anna Frances 
shall become of lawful age, said negroes shall be divided and 
apportioned, and a share given to said , and such 
other child, as aforesaid.” 

The bill set out this instrument, and alleged that the ma- 
ker, William J. Lowe, died in 1842; that his. widow, Eliza- 
beth, intermarried with one Wiley J. Foster, in 1846; and 
that Anna Frances (Mrs. Dill) became twenty-one years of 
age in January, 1861. 

It also alleged that the trustee took possession of the ne- 
groes at the date of the deed, hired them out, and received 
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the hire, turned some of them over to complainants’ guar. 
dian in 1856, and retained the balance; that complainants 
have no means of knowing the amount of hire received, ag 
the trustee has made no statement or account to them of the 
same; that they believe the negroes were worth for hire fif- 
teen hundred dollars a year; that the trustee insists on set- 
tling by a general statement of the aggregate hire of all for 
the whole period, and refuses to state the amount of each 
separately, or to whom, or for what length of time they were 
hired, withholding the information for the purpose of de- 
frauding and deceiving the complainants. - 

It prayed for discovery of all these facts; for a full account 
of all hire; for delivery of all the negroes remaining with 
the trustee, and for general relief. 

The bill was demurred to— 

1. For want of equity. 

2. Because the complainants had an adequate remedy at 
common law. 

3. Because all the parties having an interest in the subject 
matter, were not made parties to the bill. 

The Court overruled the demurrer as to the first two 
grounds, and sustained it as to the third; ordering that the 
bill should be dismissed unless Wiley J. Foster and his wife, 
Elizabeth, were made parties in thirty days. 

The complainants excepted to the decision, so far as it 
sustained the demurrer. The defendants excepted to it, so 
far as the demurrer was overruled. 


B. H. Hit and Sims & Hoyt, for complainants. 

W. Dovauerry and Jounson & Stoan, for defendants. 
Water, J. 

[1.] We are satisfied with the direction given to this case, 


in the Court below. Equity can mould a decree so as to 
mete out to each complete justice. Here a trustee has, for 
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years, without any general or final accounting, had posses- 
sion of the negroes belonging to Mrs. Low and her children, 
his cestuis que trust; they know not how much he has rea- 
lized from the hire of the negroes—have no means of know- 
ing, and thus ask him to render an account. We think it a 
case peculiarly for equitable jurisdiction. 

(2.] But equity does complete justice, and, therefore, Mrs. 
Foster (formerly Mrs. Low) and her husband are necessary 
parties. A general account is asked of this trustee; and in 
taking such account, how very appropriate that all the 
parties in interest should be before the Court, so that 
complete justice may be done between them in relation 
to this trust property. It is true, Mrs. Lowe’s interest 
in the property ceased on her marriage, but she was inter- 
ested up to that time; and in taking an account, she, with 
the other parties at interest, should be before the Court, so 
that the whole matter may be adjusted, and defendant not 
be liable to another suit in respect to the same subject mat- 
ter. We have, we confess, very little disposition to favor 
defences purely technical. Here, these two daughters come 
into Court, demanding a settlement of the trust estate crea- 
ted by their deceased father, one asking that her portion be 
settled on a trustee for her separate use; what objection is 
there to having their mother a party also, so that the trus- 
tee may have the whole account taken, and pay what may be 
dueto each? On the other hand, what objection is there, on the 
part of the trustee, if he has acted in good faith, to coming 
into a Court of equity, and making Azs own statement of his 
actings and doings respecting this property? Let him show 
what he has received, and account forit; that is all the bill 
asks of him. Why should a faithful trustee be unwilling to 
come into a Court of equity and render an account of his 
stewardship? We know of no good reason. 

Judgment affirmed. 

56 
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Youne H. Gresuam, plaintiff in error, vs. Gustavus DeLav- 
nay, defendant in error. 


Garnishment could not issue on the 24th of March, 1866, upon affidavit made before a 
justice of the Inferior Court, the 2d clause of section 287 of the Code having been 
repealed by an Act approved March 17th, 1866. 


Garnishment. In Stewart Superior Court. Decided by 
Judge Crarxe. April Term, 1866. 


At the instance of DeLaunay, as plaintiff in judgment, a 
summons of garnishment issued to, and was served upon 
Gresham, returnable to Stewart Superiorf{Court. The affida- 
vit which was the basis of the garnishment, was sworn to 
and subscribed on the 24th of March, 1866, before a justice 
of the Inferior Court. 

The garnishee answered; and upon his answer, the Court 
passed an order requiring him to deliver up to the sheriff 
certain cotton described in the answer. The passage of this 
order is the error assigned in the bill of exceptions. 


Harris, J. 


Those clauses of the civil Code, sect. 287, which authorized 
the issuing of garnishments, etc., upon affidavit made before 
a justice of the Inferior Court, having been repealed by the 
Act of 17th March, 1866, it follows, as a matter of course, 
that the garnishment proceeding begun by affidavit made 
before a justice of the Inferior Court, on the 24th day of 
March, 1866, ;was without the authority of then existing 
law. All subsequent proceedings growing out of such affi- 
davit are, therefore, irregular, and should be set aside. 
Judgment reversed. 
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Srepuen Coxtins, prochein ami of Mary Ann Binn and 
Frances Jane Binn, plaintiff in error, vs. Wm. B. Hearn 
and AMANDA Kniaut, defendants in error. 


The doctrine that a purchaser for value, without notice of fraud in the vendor's title, is 
protected, is applicable to this case, and controls it. 


In Equity. In Bibb Superior Court. Bill for Discovery 
and Relief. Tried before Judge Loourane. May Term, 
1863. 


In April, 1863, this bill was filed, alleging that in Novem- 
ber, 1852, Wilson Binn, the father of the two minors for 
whose benefit the suit was brought, purchased of Elbert 
Martin a tract of land in Bibb county, west of Vineville, 
(describing its boundaries) containig three quarters of an 
acre, for one hundred and seventy dollars, giving his pro- 
missory notes therefor, in sums ranging from ten to twenty- 
five dollars, and falling due at different times between March 
10th, 1858, and July 10th, 1854; and taking Martin’s bond 
for titles to be made on payment of the notes. That, in 
September, 1865, while an action for divorce a vinculo matra 
monvi was pending between Wilson Binn and his wife, Susan 
Binn, which divorce was subsequently granted, the said 
Wilson made over, by deed, this land and all his interest 
therein to said minor children, together with another lot 
adjoining it containing one-fourth of an acre. That the 
notes given to Martin for the purchase money, have been 
fully paid by Wilson and Susan Binn; but that the said 
Wilson being indebted to the defendant, Heath, in the sum 
of $30, delivered to him the bond for titles, with instruc- 
tions to have a deed executed by Martin, to him, Binn,—au- 
thorizing him, Heath, to retain the same until his account 
for $30 should be paid. (The complainant explained, how- 
ever, by amendment to the bill made at the trial, that this 
allegation of authority to retain, etc., was not made upon 
the representation of said Wilson Binn and was not his 
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statement, the bill having been drafted in his absence and 
without any consultation with him). That Heath never paid 
any of the purchase money ; but to defraud Binn and these 
children, he took a deed from Martin to himself, instead of 
to Binn as he was instructed to do. 

That he had been frequently applied to by Susan Binn to 
give up the land to some reliable person, that it might be 
rented out, and the rent applied to Heath’s claim against 
Binn until paid; but he had refused, saying that he would 
keep possession until his claim was satisfied out of the rents 
and profits. That he had, for eight years, rented it, receiv- 
ing several hundred dollars, all of which except $30 ought 
to be accounted for to these children. That there was a good 
framed house on the lot, which rented for four or five dollars 
a month. That the adjoining lot, conveyed to the children 
by the same deed, was under the same fence with this, and 
that it, also, had been taken possession of by Heath, and 
he had received the rents, worth two dollars a month, to 
his own use. That it had upon it a good house, and that 
he had torn the house down. That in 1861 Heath pre- 
tended to sell the lot deeded to him by Martin, to the 
other defendant, Mrs. Knight, but that the sale was not 
bona fide, but fraudulent and pretended,—made to deprive 
these children of their legal remedies. 

The bill prayed that the deed from Martin to Heath, 
and that from Heath to Mrs. Knight be set aside and can- 
celled; that title vest in the children according to the deed 
fiom their father; and that Heath account for the rents and 
profits “ of said land and houses”; or, if the deeds were valid, 
that Heath account for the value “ of said land and houses ” 
and for the rents and profits thereof. 

Ileath, by his answer, denied all knowledge of Binn’s 
deed to his children until some four or five years after its 
date. He alleged, that some time in the year 1855, Binn, 
finding himself unable to pay off what was due on his notes 
to “Martin, and owing Heath himself two notes, one for 
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$46.90 dated July 4th, 1854, the other for $37, dated January 
5th, 1855, both due one day after date, and the latter given 
in settlement of an account, brought to him Martin’s bond 
for titles and requested him to take up the notes held by 
Martin and take to himself titles from Martin, as security for 
the money advanced and for the two notes just described. 
That he consented, paid the money, and took the title to 
himself accordingly. That Binn, at the time of making this 
arrangement, said he would, when he got able, discharge the 
debts and redeem the land. That he afterwards paid the 
land notes, but not the others, which amount now, principal 
and interest, to about $129, and not having been legally re- 
newed, are barred by the statute of limitations. That within 
the last three years Binn repeatedly told him to sell the 
land and apply the proceeds in payment of these notes. 
That about the last of April, 1860 or 1861, he sold it to Mrs. 
Knight, bona fide, for $90, and executed a deed. That Mrs. 
Knight paid him $10 for rent before the sale, up to which 
time he had received $15 in all for rent. That Mrs. Binn 
lived on the premises without charge some years after he got 
title. That the price he sold for was as much as he could 
get, the lot being only about one-fourth of an acre and of 
very little value—the building a poor sort of shanty build- 
ing—the whole, he thinks, not worth now over $50. That 
he considered the rent received and the proceeds of the sale 
about paid his debt, and he is ready to surrender the notes. 
That, as to the other parcel of land, he never exercised any 
control over it. That while Binn’s family resided ou the 
Martin lot, they or Binn put both under one enclosure, but 
when he, defendant, rented, he pointed out the dividing line. 
That he never made any claim to the other lot, nor did he 
pull down the house—it rotted down. 

Mrs. Knight, in her answer, stated that knowing nothing 
of the transaction by which Heath acquired title, she paid 
him $100 for the lot, in good faith, without notice of any of 
the facts charged affecting his title. That her purchase was 
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not pretended or fraudulent, but dona fide; and that she 
paid all the premises were worth at the time. 
The evidence introduced was as follows: 








For Complainant. 


Wilson Binn—Some time in) the year 1854 he handed 
William B. Heath a bond for titles for the Martin lot, exe- 
cuted by Elbert Martin to him, and for which he, Binn, had 
given Martin his notes, as stated in the bill, to get the titles 
from Martin to him, Binn; that he, Binn, had before paid a 
part of the purchase money, leaving a balance still due. The 
way Heath got possession of the purchase money notes, was 
this: Heath sold Martin a mule and took the notes in pay- 
ment before witness left the bond for titles with him, Heath. 
Never authorized him, Heath, to have the titles conveyed to 
himself to secure a debt due by witness to Heath: he never 
transferred the bond for titles. He owed him some, but does 
not know how much—thinks it was very little. 

Susan Binn—Paid the money on the last purchase money- 
note to William B. Heath, and took it up, when Heath ac- 
knowledged to witness that that was thé last payment to- 
wards the land. Heath at first refused to give up the note, 
but I told him to give me back the money, $15.00, for I 
would not pay Binn’s grog bills. Rather than return me 
the money, he gave me the note: I then called on Heath for 
the deed. Hesaid he would not give up the deed until I paid 
him what Binn owed him. I asked him how much it was. 
He said $30.00, which, if I would pay, he would give up the 
deed. I told him I would not pay it, because it was a grog 
bill. This was the same year Heath got the deed. 

About two years after this, when I was about leaving for 
Tennessee, I engaged with Mr. Brewer to take possession of the 
place and rent it; but Heath said nobody should rent it, he 
would rent it hintself; and then I went to see Heath about 
it. I told him I was going away, and wanted Brewer to take 
the place and rent it out. He said he would not give it up 
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to any body until he got what Binn owed him. I asked him 
how much it was, and he said $30.00, which, if I would pay, 
he would give it up to me. I told him I did not have the 
money, and if he would let Brewer have it, he would rent it 
out and settle the debt with him. He said he wouldn’t let 
any one have it—he would rent it himself. I replied, if you 
are going to rent it, you will rent out both places until you 
get satisfied for the debt Binn owes you. “Yes,” he said, 
“JT will do so, and when the debt against Binn is satisfied I 
will send you the rent.” I told him I would leave on those 
terms. He said, “well, he would attend to it.” WhileI was 
absent I wrote Heath, but he never answered my letter. I 
came back to Macon to attend to it myself, having been ab- 
sent about three years. I called on Heath and told him I 
had come to see about the place, and asked him if he had 
collected any rent. He said, “no, I have not.” I told him 
he had had it long enough to satisfy the debt, and to give up 
the place, and I would get some one to take it that would 
collect the rent. He said he was a feeling-hearted man, and 
had let a widow live in it for nothing. I told him he had 
no right to do that, for if any widow needed it I did, for 
Binn gave the place to his children, and I had them to raise. 
He told me to go on, he did not want to say anything tome 
about it, he would talk to Binn about it, and ordered me 
out of his house. The places were renting for six dollars a 
month when Heath took them. 

The Teels all knew about Binn’s having made a deed to 
his land to his children. After Mrs. Knight bought the 
place, she told me, when I was out there one day, when I 
asked her if she bought the place, that she knew nothing 
about Binn’s deed to his children. Teel lived in the house 
with Mrs. Knight when she bought the land. They lived 
together as man and wife, at least, I suppose so. 

I got six dollars a month for the place when I rented it, 
until the kitchen burnt down; I then got five dollars per 
month. When Binn bought the place, we moved out there 
and lived two years, and then rented it out for one year. I 
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got dissatisfied out there, and concluded to move to town, 
and rent the place out. Idid not pay Heath rent. Some. 
time after I came from Tennessee, I had another interview 
with Heath, in which he said if I would pay $30.00 he would 
give up the lot. I agreed to do so, but never paid it. 

Thomas A. Brewer—At the request of Mrs. Binn, agreed 
to act as agent for the children, and receive the rent. 

Called on Heath for the title papers, and he refused to 
give them up till $30.00 which Binn owed him was paid. 
After a short time, I called again, when he said Binn owed 
him $50.00 and would not give up the title till it was paid. 
After allowing for taxes, repairs, for time the house was 
likely to be vacant, and all other contingencies, the property 
was worth $4.00 per month, net, for rent. 

Teel told me he bought the lot from Heath, himself, and 
paid $150 for it. 

Complainant then put in evidence the deed from Binn to 
his children. Also, the notes given by Binn to Martin for 
the lot, which had been settled and cancelled. It was ad- 
mitted that Mrs. Binn was divorced from her husband, as 
stated in the bill. 

Joel Branham—Testified that J. J. Teel, some two days 
before the trial remarked to him, in speaking of the two par- 
cels of land, and in laying claim to the quarter of an acre 
which had the dwelling house on it, “This is the place that 
I bought.” 


kor Defendants. 


The defendants read in evidence a deed from Martin to 
Heath, bearing date in the latter part of the year 1854, 
prior to the deed from Binn to his children, conveying the 
premises in dispute as one-fourth of an acre; also, a deed 
from Heath to Mrs. Knight for the same premises, dated 
April 21st, 1861; also the two notes made by Binn, men- 
tioned in Heath’s answer. 

J. J. Teel, sworn—He worked with Binn a good deal, 
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and has a number of times heard him say that he authorized 
Heath to take the bond for titles given by Martin to Binn, 
and get a deed to Heath as security for a debt Binn owed 
him. Has also heard him say the lotin question was Heath’s, 
and he could do as he pleased with it. The house on the 
lot was much out of repair. While Heath had it the 
kitchen was burnt down. It was a one-room house, without 
a chimney,—was worth very little for rent, and hard to get 
any one to accept it. 

Cross ewamination.—Said he did not, as he knew of, tell 
Mr. Brewer two years ago that he had bought the lot and 
gave $150.00 for it. Don’t think he told Mr. Branham, in 
his oftice the other day, that he had bought the place. He 
had no interest in the lot—it belonged to Amanda Knight. 
She was not his wife. 

John J. Riley—Was well acquainted with Wilson Binn 
since 1857, and thinks he knew him from before the year 
1854 to 1857, and he was, during all that time, reputed and 
known as insolvent. 

Warren Riley— Had known Wilson Binn since 1853, and 
in 1854 and 1855 he was known and regarded as insolvent. 
He was in debt, and had no property, unless it was a chest 
of tools and the lot in question, which was not known as his. 

Counsel for defendants requested the Court to charge— 

1. If the jury believe the deed of gift was made by Binn 
to defraud his creditors, or that he was then insolvent, the 
deed is void, and his children can take no rights under it. 

2. If the jury believe Binn got Heath to advance the pur- 
chase money and take title in himself as security for that 
and tor another debt then owed by him to Heath; and that, 
by reason of Binn’s insolvency or inability to pay his debts, 
the debt intended to be secured remained unpaid at or after 
the execution of the deed of gift, then the deed was in fraud 
of the rights of Heath and those claiming under him. 

8. If the jury believe Mrs. Knight bought the lot of Heath 
under title from Martin, bona fide, for value and without 
notice of the deed of gift or the circumstances alleged as 
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affecting Heath’s title, then her title remains good. If the 
deed of gift was recorded in the time required by law, she 
had good constructive notice; but if not, and especially if 
it remained unrecorded for years and till after she purchas. 
ed, actual notice of the deed must be brought home to her, 

4. If the jury find in favor of Mrs. Knight, then they will 
inquire whether, by agreement with Binn, Heath was 
authorized to take the title from Martin to himself, ag 
security for debts, as Heath claims ; and whether Heath was 
subsequently authorized by Binn to sell the place to pay 
said debts: if they find all this to be true, then they will find 
generally in favor of Heath. But whether he was specially 
authorized to sell or not, if they believe a reasonable time 
had elapsed, in which Binn was to redeem, and he failed to 
do so; or if the jury find that the accruing interest, added to 
the principal and yearly taxes, amounted to more than the 
value of the lot and yearly rents, and especially if the debt 
was about to be barred by the statute of limitations, and 
remains unpaid, then he was justified in selling under the 
circumstances. But if the jury find that the title was pro- 
perly in Heath as security for his debt, but that he was not 
authorized to sell or convert the lot, they will then set off 
the value of the lot and such rents as he ought to account 
for against the amount of any debt Binn owes Heath. 

The 1st, 2d, and 4th requests the Court declined to charge; 
but the charge given was as follows: 

“Tn this case I charge the jury that they must first look 
to the character of the transaction between Binn and Heath 
at the time he left with him, or gave him, the bond for titles. 
If, from this evidence, the jury believe Binn left the bond 
for titles with Heath to get the deed from Martin to him, 
Binn, and Heath went and took a deed to himself, in the 
opinion of the Court, the deed thus fraudulently obtained, 
should be set aside, and parties could not claim title derived 
from Heath, as against the true owner, but these deeds 
should, also, be cancelled. But, on the other hand, if the 
jury believe from the evidence, that, at the time Heath took 
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the bond for titles, it was an agreement or understanding 
between the parties, Binn and Heath, that Heath should 
take title to himself, and hold it until"he was paid a money- 
demand he held against Binn, then, in the opinion of the 
Court, Heath took the property as trustee, and is liable to 
account for the property itself, if sold, and also for the rents 
he actually received, or might have received with proper 
diligence, such as a man would exercise over his own pro- 
perty,—the rule being, that he is not bound for rent himself, 
but for what he did or could have received in the manner 
stated. This would be the liability of Heath, in case he 
took the property or bond for titles with an understanding 
or agreement. If they believe this to be the truth, then 
Heath was entitled to a credit for whatever amount he 
proved due to himself. 

The deed made by Binn to his children, I am asked to 
charge you, was not good as against Heath or those claim- 
ing under him, if Binn was owing Heath at the time and 
was insolvent, The principle of law that a deed made to 
defraud creditors is void as against creditors, is true; but I 
cannot charge you that such was the effect of the deed made 
by Binn to his children, as against Heath. This question is 
before you in all its aspects. The children of Binn claim 
against Heath, on the ground of his alleged fraud in taking 
titleto himself which shonld have enured to them through 
their father. The request means, that if Binn was insolvent 
when he made the deed to his children, and owing, the deed 
was a fraud on Heath’s rights, and the children can take no 
rights under it. I decline to charge this. You are trying 
the facts of the case, as to whether Binn owed Heath, how 
much, and if it is not paid: you have the whole equities of 
these parties before you, and I leave for you the decision of 
the facts. The amount of the lot was proved to be under the 
value of what the law exempts from sale for debts of Binn, 
and, in equity, the wife and children had a claim upon it 
superior to that of creditors; and you can consider this, in 
view of the insolvency of Binn, and say whether the deed to 
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the children, by Binn, was a fraud on Heath. The character 
of the deed became important in relation to the rights of 
Amanda Knight. I givein charge defendant’s third request, 
to-wit: “If the jury believe Amanda Knight bought the lot 
of Heath under title from Martin, bona fide, for value, and 
without notice of the deed of gift or of the circumstances al- 
leged as affecting Heath’s title, then her title to the lot re- 
mains good.” If you believe the act of Heath, in the first 
instance, was fraudulent, and that he had no authority to 
take titles in himself, (and the fact that there is no written 
transfer of the bond for titles, is a circumstance the jury may 
weigh with the evidence upon this point) if, from the evi- 
dence, the answer of defendant’s under the rule laid down, 
the language of witnesses, you believe Heath was not author. 
ized to take a deed to himself, then, in my opinion, Heath 
had no title he could convey, and Amanda Knight’s title, if 
thus derived, must stand or fall by that of her feoffor; but 
if any understanding existed about Heath taking title, or 
holding the property, as his own, and Amanda Knight bought 
from him without actual notice of the complainant’s claim, 
she is protected in equity, and the faithlessness of a trustee 
cannot destroy the validity of her title. A bona fide pur- 
chaser for value and without notice of an equity, will not be 
interfered with by a Court of equity.” 

The jury returned the following verdict: “ We, the jury, 
cancel both deeds,—the property in dispute to vest in the 
children of Wilson Binn ; and, also, find that the defendant 
pay three dollars per month from January 7th, 1857, to the 
present time, amounting to $229.50, deducting from said 
amount two notes and interest, $96.50, leaving the balance 
for plaintiff, $133.00.” 

Whereupon defendants moved for a new trial, on several 
grounds: 

1. Because, although defendants’ counsel objected, the 
Court permitted Susan Binn and T. A. Brewer to testify to 
the admissions of Heath in conversation with them in rela- 
tion to the amount of indebtedness from Binn to Heath, the 

















dl — ww cr ci 








MILLEDGEVILLE, JUNE TERM, 1866. 453 


Collins vs. Heath et al. 








same appearing to have been made during negotiations for 
a compromise. 

9, Because the Court refused to charge the 1st, 2d, and 
4th requests. 

3. Because the Court erred in charging, as to the insol- 
vency of Binn, what the charge sets forth. 

4, Because the Court charged, that if Heath was not au- 
thorized to take a deed to himself, then he had no title he 
could convey; and that Mrs. Knight’s title, if thus derived, 
must stand or fall by that of her feoftor. 

5. Because the Court charged that if Heath, by an un- 
derstanding with Binn, took the title to himself as security 
for a debt, he could transmit title to Mrs. Knight, who, if 
an innocent purchaser, would be protected; but if he took 
the title without such understanding, it was fraudulent, and 
he had none which he could convey to Mrs. Knight, and 
the deed to himself and the one to her should be cancelled. 

6. Because the verdict is too indefinite and uncertain to 
be executed—in this: 1. It cancels “ both deeds” without 
specifying them, when there were threein issue—that from 
Binn to his children, that from Martin to Heath, and that 
from Heath to Knight: 2. It finds that “the defendant” 
pay $3 a month, etc., without specifying which of the two 
defendants: 3. It fails to state what the money is to be paid 
for—whether for rent or the value of the property ; and if 
for rent, whether for the one lot or for the other specified in 
the bill, or part for one and part for the other: 4. While it 
vests in the children the premises in dispute, it does not de- 
scribe them so that they can be identified and located; nor 
can the premises meant be ascertained by reference to the 
plaintiff’s bill and the proof in support of it: 5. All the 
issues are not covered by the verdict, the defendant being 
charged with using and renting another lot enclosed under 
the same fence, and with tearing down the house, in relation 
to which there was proof, and it does not appear whether the 
jury found for or against Heath or Kight on this charge. 
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7. Because the money-part of the verdict is for a larger 
sum than the verdict itself will justify by its terms. 

8. Because the Court charged that the jury might weigh 
the fact, that there is no written transfer on the lond for 
titles. ’ 

9. Because the verdict is contrary to the evidence, to 
equity, without evidence, and contrary to the charge of the 
Court. 

The Court granted a new trial; and this is complained of 
as error. 


Wurrrtr, for plaintiff in error. 
Lanter & Anperson, for defendants. 


Lumpxriy, C. J. 


It is needless to rehearse the testimony on the trial. Suf- 
fice it to say, that Heath and Amanda Knight utterly deny 
all the equity in the bill. Both alleging that the conveyance 
from Martin to Heath, and Heath to Amanda Knight were 
bona fide transactions, and made upon a fair consideration. 
Upon the trial, the Court charged the jury in substance, that 
if Heath took the title to the lot, without authority from 
Martin, and in fraud of Binn’s rights, that his title was bad, 
and that he could convey no title to Mrs. Knight. Upon a 
motion to set aside the verdict rendered in favor of the 
complainant and grant a new trial, the presiding Judge dis- 
covered and corrected-his own error, and granted a new 
trial. And this was right. In Zrueluck and others vs. 
Peeples and others, 3 Ga. R., 446, this Court held, that 
where a purchaser of land, without notice-of any fraud or 
defect in the title, purchases from one affected with notice, 
the former will be protected. So, where a purchaser with 
notice purchases from one without notice, the purchaser with 
notice will be protected. For otherwise, a bona fide purcha 
ser might be deprived of the benefit of selling his property 
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for its full value ; and this doctrine has been uniformly main- 

tained by this Court, and it controls this case, and must 

finally prove fatal to it, unless this proof is supplied. 
Judgment affirmed. 





L- 


James H. Hotnanp, plaintiff in error, vs. Taz Sratz oF 
GroratA, defendat in error. 


Distilling whisky from the seed of millet or sugar cane, was made penal by the Act of 
1862, under the terms “‘other grain.” A legislative construction of these words to 
that effect, is deducible from the Act of 1863. 


Misdemeanor. Tried before Judge Walker. In Murray 
Superior Court. October Term, 1863. 


The plaintiff in error was put upon trial in the Court be- 
low, for illegal distillation. 

Wm. McDaniel testified that he knew nothing in rela- 
tion to the facts of this case ; that whisky could, in his opin- 
ion, be made of millet, or sugar cane seed, without any 
mixture of corn or other grain; that it could, he believed, 
be made of irish potatoes and other substances; and that 
the beer from millet, or sugar gane seed, was of a reddish 
color. 

John Hutson testified, that about the time laid in the in- 
dictment he was at a still-house in Murray Co., when hesaw 
the prisoner, who told him that the establishment was his, and 
that he was running it; that he saw reddish beer there ; that 
he saw and drank some whisky, but did not know who made 
it; that he did not see the prisoner engaged in stilling; that 
he saw no grain or malt; that he saw one John Childers 
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there, who was, he thought, engaged in stilling whisky, but 
witness did not know of what material he was making it, 
nor was he certain that he was making whisky. Upon cross 
examination, the witness testified that he could not tell what 
the whisky which he drank was made of; that he did not 
see prisoner engaged in any manner in stilling, and did not 
see any grain or malt of any kind at the still-house. 

The Court charged the jury as follows: 

“Did the defendant distil or cause to be distilled spiritu- 
ous liquors? That is the first question ; and you will deter- 
mine it from the evidence. If he did distil or cause to be 
distilled liquor at all, did he distil it or cause it to be distill- 
ed from any grain? If it has been shown by the proof that 
he distilled or caused to be distilled spirituous liquors from 
millet, or sugar cane seed, as we usually call it, he would be 
guilty ; for sugar cane seed is grain under the law, and no 
one is authorized to distil without a license from the Gover- 
nor as provided for ‘by law.” To this charge, the prisoner 
excepted ; and after a verdict of guilty, he moved for a new 
trial on the ground of error in the charge, and because the 
verdict was contrary to law and evidence, and strongly and 
decidedly against the weight of evidence. 

The Court refused a new trial ; and that refusal, as well as 
_the charge of the Court, is assigned as error. 


Dasney, for plaintiff in error. 
Parrott, Solicitor General, for The State. 
Water, J. 


This was an indictment under the Act of November, 1862, 
“ to prevent the unnecessary consumption of grain by dis- 
tillers and manufacturers of spirituous liquors in Georgia;” 
and the question is, whether, under that Act, the distillation 
of sugar cane seed, (or millet) into spirituous liquors is ille 
gal. The Act says, it shall not be lawful for any person, in 
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this State, to make any spirituous liquors “ out of any corn, 
wheat, rye, or other grain, except for medicinal purposes,” 
ete., and under a license. Is millet, or sugar-cane seed, 
“grain?” Wethink itis. Webster’s Dictionary says, grain 
“ig a single seed or hard seed of a plant, particularly of 
those kinds whose seeds are used for food of man or beast.” 
Grain, without a definitive, signifies corn in general, as wheat, 
rye, barley, oats, and maize. The sugar-cane seed come 
clearly within this definition; for they are seeds used for 
food of man and beast, and during the war became, in some 
localities, a very important article of food. Again, by the 
Act of April 11th, 1863, pamphlet Acts, p. 141, to amend 
the before recited Act, it is made unlawful to make spiritu- 
ous liquorsfrom “corn, wheat, rye, barley, oats, midlet, rice, 
or other grain. This Act most clearly calls “ millet “ grain,” 
for it is named with corn, wheat, rye, and “ other grain,” 
and then names other substances, such as sugar, molasses, 
ete., which are forbidden to be distilled. This, we consider, 
a legislative construction, and one with which we are satis- 
fied, that millet is grain, and its distillation prohibited by 
the Act of 1862. 

It is insisted, however, by counsel for plaintiff in error, 
that the words “other grain” are “too loose” to embrace more 
than “corn, wheat, andrye; or, at most, such grains as were 
at the time of its adoption, commonly raised and used by the 
people, for bread, and for the purpose of distillation; and 
the Act, 14 Geo., II, c. 6, 1 Bl. Com. 88 is referred to, in which 
“stealing sheep, or other cattle,” was made felony without 
benefit of clergy. But these general words, “or other cat- 
tle,” being looked upon as much too loose to create a capital © 
offence, the Act was held to extend to nothing but sheep. 
This was well enough, perhaps, in cases made capital by 
statute, and was in accordance with the spirit of the age. 
But I apprehend a different rule obtains now. In Hall vs. 
the State, 3 Ga. Rep.,22, Judge Warner, quoting from C. 
J. Marshall, in the case of United States vs. Wiltberger,; 5 
Whea. Rep. 76, says: “That although penal laws are to be 
58 
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construed strictly, they are not to be construed so strictly ag 
to defeat the obvious intention of the Legislature. The maxim 
is not to be so applied as to narrow the words of the statute 
to the exclusion of cases which those words, in their ordinary 
acceptation, or in that sense in which the Legislature hag 
obviously used them, would comprehend. The intention 
of the Legislature is to be collected from the words they 
employ.” And in that case the Court held, under the 
statute which prohibits keeping open é¢ppling houses, that 
a party was guilty if he kept open a tippling house, on 
the Sabbath day. 3 Ga. &. 18. Again, the construction 
contended for would render nugatory the general clauses 
embraced in our penal Code, of which there are quite a 
number, and which have, without objection, so far as we 
know, been enforced for many years. The intention of 
the Legislature, clearly expressed, was to prohibit the distil- 
lation of all grain, and it is our duty to carry out this de- 
clared will. By the construction we give the words “other 
grain,” we carry out the obvious policy of the Legislature, as 
well as give effect to their enactments. We think these 
words should receive their natural and appropriate meaning, 
and that our construction gives efficiency to the law. We 
do not think the verdict was aginst law and the evidence 
in the case. We, therefore, affirm the judgment of the 
Court below, on both grounds. 
Judgment affirmed. 





Gero. G. Cosr and wife and James M. Jones and wife, caveators, 
plaintiffs in error, vs. Lawrence Barrie, propounder and 
Executor, defendant in error. 


{1.] The declarations of a testator before or after the execution of his will, are compe- 
tent evidence to prove an attempt on his part to defeat the policy of the statutes for- 
bidding the manumission of slaves. And a trust having that object may be established 
by such declarations without connecting the alleged trustee with the arrangement by 
other evidence. 
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[2] The third item of a will was as follows: ‘‘ As the following named negroes, to wit, 
my house servant Adeline and her child Tolbert, have been good, trusty, and faithful 
servants to me, it is my wish and desire that the said Adeline shall not be separated 
from her child Tolbert; and it is my wish and desire, that my said nephew, Lawrence 
Battle, to whom I give them, shall treat them kindly, and see that they are as com- 
fortably provided for as their condition in life and their conduct and behavior will 
justify. I wish him to treat them just as he may at all times think I would treat them 
if I were in life. This confidence I repose in him with the full assurance that it is not 
misplaced, and that it will not be abused.” Though, on the surface, this language 
seems unobjectionable, yet, construed in the light of the parol evidence set out in the 
record, it might be held to cover up a trust. 

{3.] There was, however, according to the evidence, a parol trust as to the two slaves 
here mentioned, and as to, $20,000 intended as a provision for them ; which trust being 
illegal and void, a partial intestacy was the consequence. 

{4.] The whole will is not void, but so much only as is clearly involved in the attempted 
violation of the laws against manumission. The will cannot be regarded as one 
scheme, in the sense of our legislation, unless it has in purpose a unity which connects 
all its dispositions with a manumission project, or they are made to aid it or depend 
upon it. 

[5] The value, as evidence, of conversations or verbal statements when repeated in sub- 
stance only, or after a part has been forgotten. 

[6.] After a witness for the caveator has testified that he was on terms of friendship with 
the testator, that the latter often consulted him upon his affairs, and that he made to 
him certain communications touching his will, etc., it is competent for the propounder 
to prove that the testator was not friendly with the witness, and, from his manner of 
speaking of him, had no confidence in him. 

[%.] Improbability of the theory that the testator, in the present case, made his entire 
will under the influence of a single motive, or to carry out but one purpose. 

(8.] Testamentary dispositions, which, when the will was made and the testator died, 
were void as contravening the anti-manumission statutes, remain void notwithstand- 
ing the subsequent abolition of slavery by the Constitution of 1865. No validity has 
been imparted to them by this Constitution, or by any Ordinance of the Convention 
or Act of the Legislature. 

[9.] The whole will having been set up in the Court below, in consequence of an erro- 
neous charge to the jury, when, according to the evidence and the law applicable 
thereto, an intestacy should have been declared as to a certain definite amount of the 
estate, and no more, the Supreme Court, in the exercise of the ample discretionary 
powers conferred by statute, instead of ordering a new trial, gave specific directions 
for disposing finally of the litigation by a proper judgment. 


Caveat to Will. Motion by Caveators for New Trial. 
Decided by Judge A. Rezsz. April Adjourned Term, War- 
ren Superior Court, 1866. 


Pierce Bailey made his will in September, 1861, and died 
in September, 1868. The will was proved in common form 
in October 1863, and being afterwards offered for probate 
in solemn form was caveated by plaintiffs‘in error, on the 
ground that it was in conflict with the anti-manumission 
laws of Georgia, and therefore void. The will being sus- 
tained by the Ordinary in January, 1863, the caveaturs 
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appealed to the Superior Court. On the trial propounder 

offered in evidence the following testimony, viz: The 

depositions of John S. Taylor, D. W. McJunkin, and 

' Edwin Andrews, subscribing witnesses to the paper pro- 

pounded as the last will of Pierce Bailey. Said witnesses 

proved the due execution of the same, and capacity of said 

Bailey to make a testamentary disposition of his property. 
Next, the following paper : 

In the name of God, Amen. 

I, Pierce Bailey, of the State of Georgia, and county of 
Warren, being of sound mind and disposing memory, do 
make, declare and publish this my last will and testament 
touching such property as I may die possessed of, hereby 
revoking, disannulling and declaring null and void all other 
wills heretofore made by me. 

Item ist. I wish all my just debts and funeral expenses paid 
out of such moneys as may be in hand at my death. 

Item 2d. After paying my debts and funeral expenses, all 
the rest and residue of my property, both real and _per- 
sonal, lands, negroes, plantation tools, hogs, horses, mules, 
and stock of all kinds and descriptions, produce, crops, and 








| error ice + 


money, notes, bonds, specialties, accounts, dues of all kinds, © 


all evidences of debt belonging to me at the time of my 

death, I will and bequeath unto my beloved nephew, 

Lawrence Battle, to be his absolutely. 
Item 3d. As the following named negroes, to-wit: my house 
servant Adeline and her child Tolbert have been good, 
trusty, and faithful servants to me, it is my wish and de- 
sire that the said Adeline shall not be separated from her 
child Tolbert, and it is my wish and desire that my said 
nephew Lawrence Battle, to whom I give them, shall treat 
them kindly, and see that they are as comfortably provided 
for as their condition in life and their conduct and beha- 
vior will justify. I wish him to treat them just as he 
may at all times think I would treat them if I were in 
life ; this confidence I repose in him w'th the full assurance 
that it is not misplaced, and that it will not be abused. 
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Item 4th. I nominate, appoint, and constitute my said 
nephew, Lawrence Battle, executor of this my last will 
and testament. In testimony whereof, I have hereunto 
set my hand and seal, this the 7th day of September, 1861. 

PIERCE BAILEY, [t. s.] 

Signed, sealed, ete., in the presence of 

D. W. McJcnxin, 
E. R. Anprews, 
Joun S. Taytor. 


Counsel for the propounder then closed, and the follow- 
ing evidence was offered on the part of the caveators: 

Depositions of George S. Allen—I live in Warren county ; 
am 65 years old. I have known Pierce Bailey ever since I 
knew any one. I was on terms of friendship with him. He 
often consulted me upon his affairs, and I have frequently . 
been to his house. 

Pierce Bailey had no brother, and but one sister living at 
the time of his death. She lived on one of his plantations 
about one mile and a half from him. In 1853 I was at Bai- 
ley’s house, and he was quite sick, thinking he was going 
to die. Bailey stated to witness, that he wanted Jones and 
wife to have all his lands and negroes, and asked witness to 
reduce it to writing. He further stated, that he wanted his 
sisters, Mrs. Polly Battle and Mrs. Milly Smith, and their 
children, to have all his stock of all kinds, and his present 
crop to be divided among the above named sisters and chil- 
dren. At that time, he manifested no dislike to Jones, to 
his wife, nor to Polly Battle. Bailey told witness in Decem- 
ber, 1861, that he had made a will; that he sent for Frank 
Bristow to come to his (Bailey’s) house; that he then gave 
him instructions as to drafting it; that he had given every- 
thing he had to Lawrence Battle. Bailey said he told Bris- 
tow he designed setting Adeline and child free, and also 
giving them twenty thousand dollars, and that he requested 
Lawrence Battle to give the child a good education. Bris- 
tow told him that would not do, because it would break his 
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will and set it aside. Bristow further told Bailey, as he said, 
that he would have to trust some one outside of the will with 
that matter. Bailey stated that he had more confidence in 
Lawrence Battle than any one else, and that Lawrence had 
promised to carry out his designs; that the child was his 
(Bailey’s) and he did not care who in the hell knew it. 
Lawrence had-promised to carry out his designs by letting 
Adeline and his boy do as they pleased, and giving his boy 
a good education, and giving them twenty thousand dollars, 
and for that reason he had given the balance of his property 
to him. Witness remarked to Bailey, that he (witness) 
thought it doubtful about Lawrence doing it. Bailey said 
Lawrence had promised him to carry out his designs, and if 
he did not do it, he was a damned rascal. I have already 
given in substance what passed between Bailey and myself 
about making his will, and what his object and purpose was. 
There was no one present at the conversation between wit- 
ness and Bailey; do not know of any one having similar 
conversations. Bailey thought a great deal of Adeline and 
child ; said he was the father of Adeline’s child. 

Cross-ecamined.—The conversation was some months after 
the execution of the will. Testator was of strong will, and 
sound and disposing mind and memory up to the time he 
was killed. 

Curren Battle, sworn for caveators—Knew Pierce Bailey 
well; had known him for many years, and was intimate with 
him. In 1863, testator come to witness’s house to get some 
money which witness owed him; wanted one thousand dol- 
lars. Witness told him he would make arrangements to get 
it for him; this was six or eight weeks before he died. Wit- 
ness asked Bailey what arrangements he had made for Ade- 
line and child in his will; asked him this as he had often 
heard him speak of intending to make some arrangements for 
her. Bailey said he had, but it had cost him all of his pro- 
perty to get Lawrence Battle to doit; had given them twenty 
thousand dollars, and directed that a little negro, name not 
recollected, to wait on Talbot. Lawrence had promised to 
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arty it out; that Frank Bristow had written his will; said 
other things about the matter, but does not now remember 
what they were. 

Cross-examined—W as not on friendly terms with Lawrence 
Battle; had not been very busy in hunting up evidence for 
caveators, but had gone with Mr. Pottle to see some wit- 
nesses; was asked by him to go and shew him the way; 
had conversed with other persons when Mr. Battle was not 
with him; had conferred with Frank Holden who had told 
him of some persons who would testify against the will; 
Bailey did not get the money he went after; there was no 
arrangement with caveators that the debt should be released 
to him in case the will was set aside; don’t know that Frank 
Holden was authorized to offer ten thousand dollars for testi- 
mony to break the will. 

Caveators then read the depositions of Joseph L. Amsden. 

Joseph L. Amsden—I have known Pierce Bailey for thirty- 
seven years; I have been at his house more or less nearly 
every year. Dailey never said anything to me specially as 
to what disposition he expected to make of his property. 
I have heard Pierce Dailey say frequently that he would be 
glad to free Adeline, but the laws of the State would not 
permit, and if he could fix it he intended to give her at least 
twenty thousand dollars, besides several young negroes that 
he intended for Adeline; never heard him say that he had 
given any one directions about her, nor never heard him say 
anything about leaving money to any one for her benefit‘ 
heard said Bailey say that he had made over his property to 
Lawrence Battle because he was under prosecution under the 
charge of having killed a negro. J understood him to convey 
the idea that the instrument was temporary; as he made his 
property over to another in x former and similar case for the 
same purpose; don’t recollect the time, but the place was at 
hishouse. Lawrence Battlestated to mein Augusta, soon after 
the death of Pierce Bailey, that there had been no other instru- 
ment executed and left by Bailey but the instrument referred 
to in the third answer, but said Battle claimed that this was 
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Bailey’s will, and that the property wasall left to him. Bat. 
tle stated that he had instructions about Adeline from his 
uncle, which he was bound to carry out, but don’t recollect 
as he stated the nature of the instructions. Battle said he 
had Adeline at his house then, and had put her in possession 
of the keys, and that his (Battle’s) sister did not like it. 

Cross ecamination.—-My impression is that Lawrence Battle 
attended to his uncle’s business, and, I presume, enjoyed his 
confidence. Never heard Bailey say that he intended to give 
Battle hisproperty. I don’t know that Bailey was more inti- 
mate with Lawrence Battle than other of his relatives. [have 
heard Bailey speak in praise of Battle’s shrewdness, and said 
he would take care of what he had or whathe got. Never 
heard him say he intended to leave his property to Battle. 
Bailey never said anything to me about his will. Bailey spoke 
to me about an instrument or paper executed by him, but 
did not state by whom it was written, or by whom witnessed, 
nor the time or place where it was executed. Bailey did not 
call it a will, but simply said he had made over his property 
to Lawrence Battle, and that the instrument was temporary, 
as I understood it. I am of the impression that Battle ex- 
pressed confidence in Adeline’s honesty. 

George F. Bristow—I wrote Pierce Bailey’s will in the 
the summer of 1861, at Crawfordville. The will was writ- 
ten on Thursday or Friday, and was signed on the following 
Saturday. Pierce Bailey sent for me to go to his house to 
write his will. Soon after I arrived there he invited me into 
his room, and said he wanted me to write his will; that if it 
could be done he wanted to manumit his house servant Ade- 
line and her child Talbot, that he wanted a negro girl, whose 
name I have forgotten, but who, I inferred, had been nurse 
for Talbot, to remain or stay with Adeline; that he wanted 
twenty thousand dollars set apart for the use of Adeline and 
Talbot; they to have the interest of the said sum, or so much 
thereof as might: be necessary for their support and main- 
tenance, and for the education of Talbot, whom he wished 
educated ; and at the death of Adeline he wished the twenty 
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thousand dollars and the unexpended interest thereof to go 
to Talbot. All the balance of his property, of every kind 
and description, he wished to give to his nephew, Lawrence 
Battle. Itold him that he could not emancipate the slaves, 
and that I knew of no way by which he could secure to them 
the $20,000; that if he willed it to them it would belong to 
those to whom he gave the negroes; besides, by willing them 
so large an amount it might be considered an attempt to manu- 
mit them, and that an attempt might be made to set aside 
that part or clause of his will. He replied that he wanted his 
will to stand, that he did not want anything put in it that 
would tend to break it. He seemed very anxious about the 
welfare of Adeline and Talbot, and said, “I'll be damned if I 
had not rather see my whole estate sunk than to fail to carry 
out my wishes concerning them,” or words to that effect. 
He then asked if he could not direct in his will for them to 
be carried and settled in another State. I told him that I 
thought he could not, that an Act of our Legislature, I 
thought, declared all such clauses void, but that he could 
settle them in another State before he died. He did not say 
whether or not he would remove them. He then said if 
this provision could not be made for Adeline and Talbot, he 
would give his entire estate, including Adeline and Talbot, 
to Lawrence Battle; and so directed me to write his will. I 
then drew a rough draft, according to his instructions, and 
told him that I would carry it home with me, and examine 
the statute relative to the manumission of slaves by will, and 
if Icould see any way by which his wishes concerning Ade- 
line and Talbot could be carried out, I would so write ; if not, 
I would draw it according to the draft I had already drawn. 
To this he assented. Bailey never said anything at all concer- 
ning what Battle, the propounder, would do, or would be re- 
quested todo. Idon’t think he mentioned the propounder, ex- 
cept as his legatee and executor. I think I havestated all the 
conversation about the will. A short time previous to making 
his will Pierce Bailey had shot and killed one of his negroes, 
59 
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for which he was afterwards indicted. I don’t think Law- 
rence Battle said anything to me about how Pierce Bailey 
was going to make his will, I am certain he did not. I know 
nothing more of benefit to defendant. No one was present 
at any interview between us, when the matter of making his 
will was mentioned. I am not of counsel in this case, and 
have no interest in the event of this suit. 
Cross-examination—I think it was on Wednesday that I 
met Bailey in consultation about his will at his house, and 
on the following Saturday I met him by agreement at Bar- 
nett. I told him that when I examined the statute, I found 
it just as I had given him my opinion it was when I was 
with him at his house; that he could do nothing for Adeline 
and Talbot by will. He then asked me if I had the will 
written. I told him that I had. I then read it over care- 
fully to him, and asked him if it was as he wished it; he 
said it was; and he called in the witnesses and signed it. 
We retired into the back room of Lawrence Battle’s Grocery 
There was no one present but ourselves when I told him the 
result of my investigations, and read the will over carefully. 
After expressing himself satisfied with it, Bailey signed the 
will in the presence of the witnesses, telling them that the 
paper was his will, that he wanted them to see him sign it, 
and for them to sign it as witnesses. This was the only will 
I ever wrote for Pierce Bailey. After telling me that he 
wished to give all his property to Lawrence Battle, he asked 
if he would not have to give all his other relatives five dol- 
lars apiece, or some other sum, to prevent them breaking 


his will. I told him that he would not. That he need not 
give them anything unless he wished to do so. He re 


plied that unless he was obliged to give them something in 
order to prevent their breaking his will, he would not give 
them a durned cent. This was all he said about any of his 
relatives. I don’t think that during our interviews he called 
the name of any of his relatives except Lawrence Battle. 
Caveators then read additional depositions of George F. 
Bristow, Esq.—I did not tell Bailey that his wishes as to 
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emancipation could be carried out in any other way than 
by sending them out of the State of Georgia before his 
death; on the contrary, I told him it could not be done in 
any other way. I did not tell him that his wishes could be 
effected by an understanding with any trusty friend, nor did 
I name such friend. In the course of the conversation, I 
stated that some persons having negroes they wished to pro- 
vide specially for, as he did, left them to some friend, with 
a private understanding between them; but that such was 
unsafe and uncertain, and the only way he could legally 
effect his wishes, was to send them away in his life-time, and 
1 named Maryland and Kentucky as States to which he 
could carry, manumit, and settle them before he died. I 
also told him, that I was of opinion that the laws of Ohio 
did not prohibit the introduction of free negroes into that 
State, and that he might settle them there. Upon this sub- 
ject we talked some time. I cannot recollect all that was 
said by him or me, but the above is the substance of all that 
was said by either of us. Bailey simply asked questions, 
ard I answered them in substance as above stated. 

To the 2d—What was said by me to Mr. Bailey, as stated 
in the foregoing answer, was said after I had drawn the 
rough draft of his will, leaving all of his property—Adeline 
and child included—to Lawrence Battle. I did not then 
consider it advice, nor do I now. I had drawn his will ac- 
cording to my opinion of the law under his directions. 

First cross—Adeline and child were to be slaves—I don’t 
think he mentioned Battle’s name except as his legatee and 
his executor; this all occurred at the time referred to in the 
direct interrogatory, and in the same conversation. Mr. 
Bailey had no interview with Lawrence Battle from the time 
he first mentioned the subject of his will to me, until he had 
completed his directions to me about writing it, and I had 
drawn the rough draft before mentioned. We were all the 
time alone together, and after it was written and read to 
Mr. Bailey, he had no interview with Lawrence Battle until 
it was executed. I did not tell Lawrence Battle or any other 
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person the contents of the will, and I know Mr. Bailey did 
not, from the time I first read it as it was drawn to him 
until after it was executed, for we were all the time alone 
together, from the time I read it to him until the witnesses 
came in, and it was then immediately executed. Lawrence 
Battle was not present. 

Thomas Jones—Knew Bailey and Jones and wife; had a 
conversation with Bailey soon after 1853; Bailey said he 
intended to give his property to Artamesia (Jones’ wife,) 
and Polly Battle; Jones attended the trial of Bailey; was 
friendly with Bailey; Jones was brought there as a witness, 
After the trial, Jones and Smith came back, and he heard 
Bailey say if he had no negroes, they would not be coming 
to see him ; that they wouldn’t get anything. 

Counsel for caveators then closed, and the counsel for pro- 
pounder offered the following testimony in rebuttal : 

James Battle—Is the brother of executor, and nephew of 
Pierce Bailey; had lived on the plantation of Pierce Bai- 
ley; knows that Bailey was not on friendly terms with 
George S. Allen; had heard Bailey speak of him; had no 
confidence in him; had seen Allen at Bailey’s house; ever 
since the Cooper case Bailey did not like him; can not give 
an instance where Bailey treated him disrespectfully in late 
years; never knew him to invite Allen to eat dinner with 
him, but never knew Allen tobe there at meal time; witness 
worked on the plantation, but Bailey would always tell him 
when any one went there; he would meet him in the field, 
which he did every day when at home. 

Adeline staid about the house and superintended the milk- 
ing, weaving, etc.; had known him to whip her, and the 
other negroes also; not her as much as some of the rest; be- 
lieve that he did claim Talbot as his child; Cobb’s wife is 
his (Bailey’s) niece, and so is Jortes’s wife; Polley Battle was 
DBailey’s sister, and mother to witness ; she has three children, 
one daughter and two sons. His mother lived on Bailey’s 
land, and is poor ; never knew Bailey to have any dislike to 
his mother; they were very friendly. Bailey’s estate before 
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freedom was worth 150 or $200,000. Talbot is about six or 
eight years old; has made no arrangements with Lawrence 
Battle about the property in case he should succeed. Law- 
rence Battle has not promised to give him any thing ; knew 
that Bailey had no confidence in Allen from the manner in 
which he talked about him; thinks if Allen had been there 
in December, 1861, he would have known it ; he might have 
been there and witness not known it; did not see him there ; 
Lawrence Battle went after Bristow to write Bailey’s will. 

Counsel for caveators objected to that portion of James 
Battle’s testimony as to the sayings of Bailey as to the state 
of feeling between himself and Allen. The Court overruled 
the objection and admitted the testimony; to which coun- 
sel for caveators excepted. 

M. L. Pittman—Has known Pierce Bailey a long time; 
was intimate with Bailey ; was with him nearly every Sun- 
day, up to the time of his death ; about a year before he died, 
was present when Bailey let Lawrence Battle have twelve 
hundred dollars, or some such sum, to buy a negro; told 
him to take the deed in his own name, that all belonged to 
him, Lawrence, anyhow; might sell his negroes after the 
war and put the money in stocks; witness said, Counsellor 
you may change it; Bailey said no change, no alter. Law- 
rence was not present during this conversation about the 
will. 

John Heath—He and Dortch Newsom, his son-in-law, 
borrowed some money from Bailey about 1859, and G. S. 
Allen stood their security ; afterwards Newsom left for Ala- 
bama, and Allen got Bailey to sue the notes and arrest New- 
som on bail; witness went to see Bailey about it, and Dailey 
said Allen was trickey and would not do to trust. 

Counsel for caveators objected to the sayings of Bailey as 
testified to by the witness. The Court overruled the objec- 
tion, and counsel excepted. 

M. H. Hubert—Doesn’t think that Bailey was friendly 
with G. 8. Allen; had been to Bailey’s house with Allen; 
borrowed money from Bailey, and Allen stood his security ; 
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this was in 1861; gave the notes to Lawrence Battle ; since 
Bailey’s death, Allen had ordered the notes sued; heard 
Bailey say in 1859, at his house, that he wanted witness to 
write will; that he wanted to free Adeline, and give 
her twenty or thirty thousand dollars; witness would not 
write it; said he was no lawyer; knows that Bailey had no 
confidence in Allen; did not tell Lawrence Battle that if he 
would court Adeline he would get Bailey’s property, but did 
tell him that he thought Bailey would give him his property; 
Lawrence transacted his business. 

Sterling Ivey—In 1863, a short time before Bailey’s death, 
he went to pay Bailey some money ; this was not long before 
Bailey was killed; Bailey said he had made his will, and 
given his property to Lawrence Battle; asked him why he 
didn’t give it out amongst his kin? Bailey said, you have 
children, and don’t you want your property to go the way 
you want it? Witness had been very intimate with Bailey, 
and had often joked Bailey about giving his children some 
of his property. Theconversation arose by witness speaking 
of this, and Bailey said he had already given his property 
to Lawrence Battle. 

Propounders then closed, and counsel for caveators in- 
troduced V. A. Johnson, Thomas J. Pilcher, William H. 
Pilcher, and Lewis Jones, who testified, substantially, that 
they had known George 8. Allen for many years; his cha- 
racter was as good as any man’s in the county, and they would 
believe him on his oath in a court of justice; would weigh 
his testimony like any other person’s.* 

The jury returned a verdict for the propounder ; where- 
upon counsel for the caveator moved for a new trial, on the 
following grounds : 

1. Because the Court erred in permitting propounder to 
give in evidence the sayings of Pierce Bailey as to the state 
of feeling existing between himself and George S. Allen, 
and as to the estimation in which the latter was held by the 
former. 





*The charge of the Court, so far as the Same is material, will be found in the motion 
for a new trial, 
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9. Because the Court charged the jury that the declara- 
tions of Bailey, before or after making the will, cannot 
prove or establish any trust, secret or otherwise, in this case, 
unless it be shown that Battle became a party to such trust 
by other evidence than the sayings of Bailey; that it was 
not competent to prove that fact by his sayings, and you 
will not consider them for that purpose. 

3. Because the Court erred in charging the jury that it 
was necessary that the proof should show the terms of the 
agreement or trust, so that we may determine whether it is 
in contravention of the statute or not. 

4, Because the Court erred in charging the jury that a 
secret trust for manumission, embracing property and slaves, 
to affect the will, must have been created or raised before, 
or at the time when the will was made; must have been 
part of the will, and to be executed with it. An illegal ar- 
rangement, a trust subsequently entered into after the will 
was made, and independent of it, between Battle and Bailey, 
if any such were made, cannot affect the will. That to 
constitute a secret trust in devisees of lands or legatees of 
slaves, there must have been some contract, agreement, or 
stipulation, written or parol, between them and the testator. 
That the mere expectation or hope of a testator, that his 
legatee would dispose of the property given, in a manner 
not set forth in the will, creates no trust in the legatee. 
That the intention of the legatees as to the disposition they 
will make of their interest in the estate, cannot affect the 
construction of the will. That it is competent for a testator, 
in bequeathing a slave, to make express provision for the 
kind treatment of such slave, and that such requests or pro- 
visions do not amount to manumission, nor are they vitiated 
by a gift of other property therewith, and that a parol re- 
quest for such kind treatment made prior to, simultaneously 
with, or after the execution of the will, cannot invalidate it. 
That the words of the will do not, of themselves, establish or 
constitute any trust inconsistent with the condition of Ade- 
line and Talbot as slaves, nor do they conflict with any law 
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of this State of force at this time, or at the time of the 
death of testator, upon the subject of the manumission of 
slaves. That there are no words in the will propounded, to 
prevent its going to record consistently with the laws of 
this State of force, or of force at the death of the testator, 
on the subject of the manumission of slaves. 

5. Because the Court refused to give the following charges, 
as requested in writing, to-wit: Thongh the jury should be. 
lieve that there is nothing in the will in contravention of 
the laws of the State against manumission, yet if there is 
enough outside, which is proven, going to show that the tes- 
tator attempted to violate said laws, the whole may be taken 
as one scheme, and the willis void. {But changed and modi- 
fied said charge, and gave it as follows, to-wit: Though the 
jury should believe that there is nothing in the will in con- 
travention of the laws of the State against manumission, yet 
if there is enough outside connected with the execution of 
the will, which is proven, going to show that the testator 
(Battle agreeing and concurring therein) attempted to vio- 
late said laws, the whole may be taken as one scheme, and 
the will is void, provided, you shall believe that the 
legacy to Battle was the consideration agreed upon by him 
and Bailey for his undertaking, and no other motive induced 
the legacy. 

6. Because the verdict rendered in the case is contrary to 
law and evidence. 

7. Because the said verdict is contrary to the evidence, 
and strongly against the weight of evidence. 

In the answer of the propounder to the rule WVis?, for a 
new trial, it was insisted that a new-trial ought not to be 
granted, because: 

1. The laws of this State, under which the caveat in this 
case was filed, were entirely penal in their character, founded 
upon the impolicy of the manumission of slaves in the State. 
All these laws and these penalties became obsolete with 
slavery, and have now no force or effect. 

2. If they are of force, the law as set forth in the Code is the 
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law governing the present case, being the law of force at the 
death of the testator. 

The motion for a new trial being overruled, counsel for 
caveators excepted. 


Dovenerty and Porrts, for plaintiffs in error. 


A. H. Sternens and Barnerr & Biecxtey, for defendant. 


Harris, J. 


Had not the Legislature invested this Court with ample 
power to mould the judgments of the Superior Courts, 
when brought here for review, as in its discretion should 
be consistent with law and justice, this case would have 
been sent back for a new trial, as we can not concur in 
the verdict, that Pierce Bailey died testate as to all of his 
property ; nor can we acquiesce in some of the rulings of 
the presiding Judge. 

(1.] A moment’s reflection will show that our a 
in opinion springs from the question of the admissibility of 
the sayings of the testator, (Bailey) to affect or characterize 
his own acts in the disposition of his own property, and 
whilst it was under his own control. 

We do not intend to argue the matter; but adhereing to 
the principles upon which the decisions made in reference 
to our laws against the manumission of slaves have hith- - 
erto been placed, we think they were clearly admissible to 
show his intentions, purposes, and acts,—the inquiry being, 
under our statutes, whether the ¢estator did attempt in any 
mode or by any plan or device to defeat the policy of those 
statutes. 

It has been the uniform interpretation of this Court, of the 
statutes relative to emancipation, that any act or contract of 
a testator for the purpose of evading these acts, is, of itself, 
enough to make so much of it void as is illegal; and so of his 
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will: the same rule is applied, also, to parol gifts or trusts 
for such purpose. 

The declarations of the party, whenever made, have been 
held sufficient to prove the intention. Thecase in 6 Ga. R, 
as will be seen by reference to it, went so far as to allow 
the opinions of the executors of King to go to the jury as 
evidence of King’s intentions, though they were based on 
no knowledge of, or declaration of intentions by King to 
them. <A fortior?, would not King’s sayings as to his inten. 
tions have been better evidence ? 

From what has been said, it must be aparent that we can 
not assent to the following charges of the presiding Judge 
in this case, viz :— 

“That the declarations of Bailey before or after the mak. 
iug of the will, can not prove or establish any trust, secret 
or “otherwise, unless it be shown that Battle became a party 
to said trust by other evidence than the sayings of Bai- 
ley ; that it is not competent to prove that fact by his say- 
ings, and that you will not consider them for that pur. 
pose; that it is necessary that the proof should show the 
terms of the trust or agreement, so that we may determine 
whether it was in contravention of the statute, or not; and 
that to constitute a secret trust in devisees of land or legatees 
of slaves, there must have been some contract or agreement 
or stipulation, written or parol, between them.” 

[2] Narrowed down, as we have sought, to such matters 
as require notice, the mind is first directed to the will 
itself, to see if upon its face there is anything in contraven- 
tion of our anti-manumission laws, and to what extent. 
Apart from the testimony, and examined without its light, 
its cautious and cunning phraseology is well calculated to 
delude, and to hurry us to the conclusion, that beneath the 
surface there is nothing objectionable. Viewed in the light 
of the testimony, article 3d stands out from the canvass with 
such marked features that they will be readily recognized. 

The testator, an old bachelor, under prosecution for kill 
ing a negro in 1861, sends his nephew Lawrence to get Mr. 
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Bristow, an attorney, to come down and draw his will, and 
then discloses to his attorney his wish to manumit his house 
servant Adeline and her child Talbot, to leave with her a 
negro, and to set apart $20,000 for their use,—they to have 
theinterest on the said sum, or so much as might be necessary 
for their support and maintenance, and for the education of 
Talbot, and at the death of Adeline the whole to go to Tal- 
bot. Talbot is the acknowledged child of Bailey, and is six 
to eight years old. 

Bailey had been heard to say, frequently, he would be glad 
to free Adeline if he could fix it, and give her $20,000. 

Bailey’s wishes are thus, by his own saying before the 
making of his will, very clearly disclosed. 

He is advised legally, that by will he cannot make such 
provision for them as he desired ; that if they were embodied 
in a will, such part or clause would be set aside. 

Anxious that his will should stand, “he wanted nothing 
put into it that would tend to break it.” Finding that such 
provision as he wished for Adeline and Talbot could not be 
made in the will, he then directed his will to be drawn, 
giving all his estate, including Adeline and Talbot, to Law- 
rence Battle. This was in the summer of 1861. 

In December, 1861, Bailey said, Lawrence Battle had pro- 
mised to carry out his designs, by letting Adeline and her 
boy do as they pleased, and giving his boy a good education, 
and giving them $20,000. 

In 1863, a short time before his death, he said to another 
witness, that Lawrence had promised to carry out his wishes. 

Since the execution of his will, we have the statement of 


Bailey, that having been informed that his intentions as to 


Adeline and Talbot could not be embodied in his will, he 
would have to trust some one outside of his will with his pur- 
poses, and having more confidence in Lawrence Battle than 
any one else, he had obtained his promise to carry out his 
designs. 

Let us now subject article 3 to aclear examination. “As 
my house servant Adeline and her child Talbot have been 
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good, trusty, and faithful servants to me, it is my wish and 
desire”—the qualties given to these slaves are always appre- 
ciated, and deserve recognition as proper motives to indul- 
gence; but how can they be applied with truth to a boy of 
six years of age? The ascription of such traits as trusty 
and faithful, is not simply false: they were used here to 
conceal the true motives of testator. Those motives are 
found in the fact that Adeline was his mistress, and Talbot 
was his child. 

“It is my wish and desire that Adeline shall not be 
separated from her child Talbot.” In this there is a restric- 
tion of the right of the person to whom they were given, as 
owner, and is a circumstance indicative of design in testa- 
tor to make Lawrence Battle only nominally master. 

“Tt is my wish that my said nephew, to whom I give them, 
shall treat them kindly, and see that they are as comfortably 
provided for as their conditions in life, and their conduct and 
behavior, will justify.” | 

This clause seems unexceptionable, and, by itself, would 
seem to be an injunction of mere humanity and of law ; but 
why was not the same duty imposed as to all his other 
slaves—why discriminate in favor of these two? The rea- 
son has been given. 

The solicitude of the testator for these slaves does not stop 
here. The executor is further enjoined “to treat them just 
as he (the exector) may at all times think the testator would 
treat them if in life.” The executor lived in the house of 
Bailey—had lived with him for years; he must have seen 
the intimacy which existed between Bailey and Adeline; he 
must have known, what so many others knew, that Talbot 
was his child. With full knowledge of these relations and 
the invariable relaxation of dominion that attends such con- 
nections, this executor, a man of business habits and in- 
telligence, and having the entire confidence of testator, who 
had given him the bulk of his large estate, could understand 
the language last quoted from the will but in one way. In- 
terpreted by the testimony, it amounts substantially to this: 
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«Thave given to you Adeline and Talbot nominally as slaves, 
but they are to be treated by you as if really free; I have 
given you $20,000, in trust for them; they are to be main- 
tained out of its annnal income, $1,400, without being put 
to any labor, or you to any expense in their behalf; their 
future is to be as uncontrolled as it has been; I raised Ade- 
line to an equality with me; she became my mistress, shared 
my bed, is the mother of my child; she has my entire con- 
fidence, rules and orders my house, and bears the insignia of 
the wife in her girdle; they have my love, and demand my 
care for them in the future; I rely upon your promise to 
execute my purposes in reference to them; you must treat 
them just as, from your knowledge of all these things, you, at 
all times, must think I would, werel in life. This confidence 
I repose in you, because you are my nephew to whom I 
have given everything except the provision in your hands 
for them, and of your promise to me to carry out my inten- 
tentions—these give me full assurance that my confidence 
in your honor and gratitude is not misplaced, and that you 
will not disappoint my expectations.” 

Can any one fail now to perceive a meaning in the 3d arti- 
cle, which, without the testimony, was dim and indistinct? 

[3.] Anguis latet in herbam. We might safely say that a 
trust is covered up in this third article; but the case does 
not require us so to decide. Bailey’s statements sufficiently 
established a parol trust, as to placing Adeline and Talbot 
in a condition at variance with then existing laws, and set- 
ting apart $20,000 of his property as a provision for them. 
That trust is void; and there is, therefore, an intestacy as to 
the sum of $20,000. 

Whilst writing out this opinion, it has been suggested that 
the caveators did not, below, argue the illegality of the trust 
as to $20,000 for Adeline and child. This may have been 
80; but we confess we cannot well comprehend any argu- 
ment against the entire will, “as one scheme,” that does not 
lay its foundation in the attempt of testator to place Adeline 
and child in a condition unauthorized by law, and making 
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this provision for them. They sought to affect the entire 
will, by insisting that the legacy to Lawrence Battle was 
solely the fruit of an illegal consideration—his promise to 
give effect to Baileys’s purposes concerning Adeline and 
child. To support this line of argument, they were logically 
compelled to maintain the existence of such parol trust; and 
whilst it did not cover their whole ground, it was, of neces- 
sity, included. 

The caveators took the ground, “that though the will 
should be unobjectionable on its face, and seemingly con- 
sistent with law, if, in the progress of the trial, facts 
enough are proved going to show that the testator attempted 
to violate the laws against the manumission of slaves, 
the whole will must be taken as one scheme, and is, 
therefore, wholly void.” We cannot assent to this position 
as law. The correct rule is, only so much of the will is void 
as 7s clearly involved in the attempted violation of the laws 
against manumission. It can not be regarded as one scheme, 
in the sense of our legislation, unless it has that unity in 
purpose, so'as to make all its dispositions connect themselves 
with a manumission project, or, are made to aid it or depend 
upon it. 

If, however, the idea was, that the entire will was void 
because the legacy given to Lawrence Battle was upon the 
sole. consideration of his having promised to carry out 
Bailey’s scheme as to Adeline and child, that is distinct and 
tangible ; and if the whole testimony, considered together, 
was conclusive in establishing that to have been the sole 
controlling motive for the legacy, it would bring up the im- 
portant question, whether a legacy given solely upon the 
consideration of a promise to do an act merely malum pro- 
hibitum, was void or not. 

Caveators, to prove that it did constitute the sole conside- 
ration for the legacy, rely on the testimony of Allen and 
Curren Battle. The first makes Bailey say, “that, for the 
reason that Lawrence had promised to carry out his designs 
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by letting Adeline and his boy do as they pleased, and giv- 
ing his boy a good education, and giving them $20,000, he _ 
had given the balance of his property tohim.” The last rep- 
resents Bailey as saying, in 1863, a short time before his 
death, that he had made arrangements for Adeline and child, 
but that it had cost him all of his property to get Lawrence 
Battle to do it. 

[5] Whilst Allen makes Bailey to state as above, the 
motive which induced the legacy to his nephew, it cap 
not escape observation that afterwards, in answer to an inter- 
rogatory, as appears by the bill of exceptions, he says “he 
has given, in substance, what passed between Bailey and 
himself about making his will, and what his object and pur- 
pose was.” From this we can draw no other conclusion 
than that he does not pretend to give the words of Bailey, 
but simply to express the substance, as he understood tt. 

Curren Battle makes Bailey say, it had cost him all of his 
property, etc., but adds that Bailey said other things about 
the matter, but does not now remember what they were. 
Here, instead of giving all the conversation of Bailey touch- 
ing Adeline and her child, what Lawrence Battle promised, 
what exacted, when it happened, etc., they are omitted, and 
the “other things about the matter” are not remembered. 
Can much value be given to the testimony of a. witness 
whose memory is so faulty? In estimating it and in getting 
at exact truth, who does not see the importance of al that 
Bailey said about the matter, in this conversation, being 
fully stated? How often, in human affairs, has it occurred, 
that the change or omission of a word, the substitution of the 
definite for the indefinite article, has given a meaning to 
what is represented as having been said, widely different 
from what was actually said? How often, also, has it Hap- 
pened, that the recital of a part of a conversation, the pick- 
ing out, as it were, of a sentence, separating it from its con- 
text, has distorted the whole idea and given to it a coloring 
that is false ? 

Is it not utterly unsafe to act, in affairs of moment, upon 
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testimony liable to such palpable objections? This witness 
stands in an attitude, moreover, which can not but affect his 
credibility: he was not on friendly terms with the legatee; 
he had, also, been active in getting up evidence for the cave. 
ators; he had accompanied counsel to see witnesses, and had 
shown a partizanship which makes his testimony obnoxious 
to severe and just criticism. 

In reference to Allen, it should also be borne in mind that 
it was shown that Bailey had no confidence in him ; and, con- 
sequently, the inference was legitimate, from the fact that 
Bailey would not unbosom his heart freely to such a man. 

[6] The testimony as to how Bailey regarded Allen, was 
resisted by caveators; and its admission below has been 
made a ground of alleged error. We see no proper ground 
for its exclusion: it did not fall within that of impeaching a 
witness which goes to the utter discrediting him. It sought 
to show the relations between testator and witness, that the 
jury might consider the value of his testimony, according 
to them. Evidence of friendship, or hostility, or relation- 
ship, of confidence or distrust, seems to us to be clearly ad- 
missible : without their being shown, a frequent result would 
be that juries would be compelled to give full credit toa 
witness whom the opposite side was unable to impeach by 
showing that he was unworthy of being believed at all,—a 
task always of delicacy and difficulty. 

[7] Subject to the disparagements which we have men- 
tioned, as is the testimony of these witnesses, their convine- 
ing force, their probative quality, is almost entirely destroyed 
by the tmprobability of the promise of Lawrence Battle being 
the sole motive for the legacy. 

We can not, as it is so contrary to any knowledge we have 
of the conduct of men generally, realize the idea urged by 
caveators, upon the testimony of Curren Battle, that Pierce 
Bailey was under the necessity of giving to his nephew near 
$150,000 of property, to get him to act as nominal owner of 
Adeline and child and to hold in his hands $20,000 for their 
use; or, in other words, he was bribed, by this very large 
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legacy, todo an illegal act. The performance of what Bailey 
desired could have subjected his nephew only to the payment 
of a penalty of $1000, upon conviction, but to no punish- 
ment. It would have been a mere violation of municipal 
policy: it would not have been an act malum in se, and 
therefore without moral guilt. Thus considered, is it not 


- ealculated to excite such a degree of astonishment as to pro- 


duce incredulity, to be told that a man who had for years 
been an inmate of his uncle’s house, known the intimacy of 
the master and the slave, and who had nosed daily the filthy 
sty, should suddenly start up and exact from that uncle all 
the balance of his property, before he would give his consent 
to carry out his uncle’s wishes? The thing has so little sem- 
blance of probability on its face that we can not give it 
entertainment. Theother sayings of Bailey, running through 
four years, are to be considered in connection with these; 
and from the whole are we to extract the truth. 

We are told by a witness of caveators, that he had heard 
Bailey say he had made over his property to Lawrence 
because he was under prosecution, or about to be prosecuted, 
for killing a negro. The instrument referred to was evi- 
dently this will. Surely, if Bailey made this will from that 
motive, the legacy could not have been given for the reason 
insisted on. Ignorant men pressed by pecuniary embar- 
rassment, security-ships, and criminal prosecutions, resort 
to plans of this kind to avert present or anticipated trouble. 
Ifthis will was made from such motives, we are impressed 
with the conviction, that Bailey’s heirs at law would find it 
difficult, on that ground, to prevent the will from going to 
probate. 

The fact mentioned by this witness has its importance in 
the ascertainment of Bailey’s intention ; though, we are not 
inclined to let the dispositions of the will rest upon it alone. 
The intentions and motives of Bailey in making this will are 
to be collected from all the factsin the case. Bailey’s attach- 
ment to his kindred, in general, appears to have been weak. 
His only sister, the mother of executor, with a daughter and 
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younger son, were living on his land, and, to some extent, ob. 
jects of his care. For caveators he had no affection whatever: 
he suspected the sincerity of the attentions of some of them, 
as far back as the year 1853, saying, they would not have 
visited hin but they knew he had negroes. Again, to Mr, 
Bristow, the attorney who drafted the will, that he would 
not give to any of the rest of his kin, except Lawrence, “ 
durned cent,” unless to prevent his will being broken. At 
no time, for years, is there any evidence that any of his kin- 
dred, except Lawrence, had any hold on his regard. 

For Lawrence, however, his favorite nephew, near in 
blood, (none nearer except Lawrence’s mother) he had strong 
partialities ; he had lived with him ; had attended to his busi- 
ness; was careful and thrifty, and would take care of what 
he had, and what he got; and to an old money-lender, and 
avaricious, like Bailey, and whose sole ambition was accn- 
mulation, what legatee so likely to suit such a man, as was 
his nephew, Lawrence, to whom he was accustomed. Affee- 
tion is most always the result of such intercourse, and to an 
old man a necessity. 

Bailey’s sayings before the making of his will, to Hubert 
and Bristow, show his purpose to make Lawrence his legatee; 
to Ivey, afterwards, that he had given his property as he 
wanted it to go, and evincing most clearly his fixed design: 
the fact, testified to by Pittman, of Bailey advancing $1,200 
to Lawrence to buy a negro, and directing him to take the 
deed in his, Lawrence’s, name, as all belonged to him. 

Sifting the whole record, closely observing the character 
of Bailey as developed by it, and analyzing the testimony as 


best we could, visible, and heard only on paper, and therefore | 
rendering it impossible for us to estimate the credibility of | 


the witnesses with accuracy, we have arrived at the conclu- | 


sion that the testator was influenced by mixed motives, 


| 


partly legal and partly illegal, in the making of his will—ille | 


egal only as relates to the position in which he sought to 


place Adeline and Talbot, and the provision for them, out | 


side of the will, of $20,000 in the hands of Lawrence Battle. | 
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(8.] It was argued with earnestness and plausibility, on 
the part of the propounders of the will, that, conceding that 
it was the design of Bailey, at the time of making his will, 
to emancipate Adeline and child, still, as slavery had passed 
away in Georgia, contracts, deeds, and wills in favor of 
slaves, once void under State policy as endeavoring to effect 
emancipation, have, in consequence of the present status - 
of the negro, been divested of the illegality which had at- 
tached to them ; and that if this was true, it was the duty of 
the Courts to give effect to all such instruments. 

We cannot assent to this as either a just or legal princi- 
ple. If the principle was correct, looking to the conse- 
quences which would ensue from its recognition, we would 
give much further consideration to it than we have, and ex- 
plore it in all its bearings, before according it our sanction. 
We refrain from specifying them. Jncedimus per ignes sup- 
positos cinert doloso; it is enough dimly to indicate the 
direction in which lie innumerable perils. 

Whilst it is true that the recognition by the convention of 
Georgia, in November, 1865, of the abolition of slavery, 
thenceforth swept away, at a blow, all laws in reference 
to negroes as slaves, their freedom began then: it did 
not, by that alteration of the State Constitution, acquire 
any relation back. If this is so, it is unquestionable that, 
at the death of Bailey, these slaves had no legal capa- 
city to take or receive property by devise or otherwise: 
they can not, therefore, by their change of status, be enti- 
tled to the benefit of the parol trust of $20,000, made in 
their behalf. We dismiss this branch of the argument, with 
the simple expression of our opinion, that if any portion of 
the will of Bailey was made in violation of the laws of force 
at the time, or any parol trust or agreement in contravention 
of those laws, no act of the Convention, or of the Legisla- 
ture since, has made valid any will, devise, deed, or other 
instrument or trust, which was before void. 

[9] Having thus presented the view we entertain of this 
case, it is proper that we assign distinctly the reason which 
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influenced us not to award a new trial. This opinion shows 
that we differ essentially with many of the rulings of the pre. 
siding Judge. We do not doubt but that if the sayings of 
Bailey had been permitted to go to the jury, with full liberty 
to consider and act on them, that the verdict would have been 
different: they possibly might have set aside the whole will 
as illegal. Had this occurred, we would have felt bound to 
have granted a new trial; as such.a verdict would not have 
accorded with the truth and justice of the case. The cave. 
ators could then have gained nothing by a new trial: they 
gain, however, by our judgment here, all that we think they 
are entitled to; and the propounder loses an advantage 
which we can not allow him to hold. 

Convinced, as we are, that there was a parol, or secret, trust 
as to Adeline and child and the provision for them of $20,000, 
and that that sum is included in the legacy to Lawrence 
Battle, the verdict given was erroneous, in declaring Bailey 
to have died testate as to all his property: it should have 
been a finding in favor of the will, except as to that sum in 
the hands of Lawrence Battle, and that, as to it, he died 
intestate. 

We do not deem it necessary to order a new trial because 
the verdict is erroneous; but direct that the circuit Judge 
cause, by his order, the Ordinary to conform his judgment 
to this opinion, to wit: that Pierce Bailey died testate as to 
all his property except $20,000 in the hands of Lawrence 
Battle, as a trust for Adeline and child; and that, as said trust 
is void, that Pierce Bailey died intestate as to that amount, 
and that administration should be granted by the Ordinary 
to some one of the next of kin, other than Lawrence Battle,— 
as the money is in his possession,—that it may be collected 
and distributed according to law. 





























age 


ust 
00, 
nce 


ave 
in 


ied 


use 


lge 
ont 


1ce 
ust 
nt, 


Ty 














MILLEDGEVILLE, JUNE TERM, 1866. 485 


McLaughlin & Co. vs. O’Dowd. 








G. H. McLaveutm & Co., plaintiffs in error, vs. Micuarn 
O’Dowpn, defendant in error. 


[1.] Under the Ordinance of the Convention, in adjusting the equities of the parties in con- 
tracts and settlements not yet executed, and payable in Confederate currency, the jury 
are not bound to reduce the Confederate money to its specie value. The Convention 
wisely gave the jury a wide latitude of discretion. 

[2.] The Court can discover no distinct legal ground for setting aside the verdict in this 
case. 


Assumpsit. In the City Court of Augusta. Tried before 
Judge Syzap. May Term, 1866. 


This was an action by Gerard H. McLaughlin and Joseph 
0. Matthewson, as copartners, using the name and style of 
G. H. McLaughlin & Co., against Michael O’Dowd, on a 
promissory note. 

The defendant pleaded : 

1. Non-assumpsit. 

2. That the note was made in reference to, and intended 
to be paid in Treasury notes of the Confederate States. 

8. That it was payable in that currency only, and that 
plaintiffs concealed the note, and neglected and refused to 
receive payment in such currency, whereby defendant lost 
the amount thereof in Treasury notes of the Confederate 
States, by reason of the same becoming valueless on his 
hands. 

4, That the term “dollars,” as used in the note, did not 
mean specie or “Greenbacks,” but treasury notes of the 
Confederate States. 

5. That the note was -given for tobacco of very inferior 
quality, not worth the price agreed to be given for it in 
treasury notes of the Confederate States at the time of pur- 
chase, but only worth such price after the currency had 
become greatly depreciated, and that to obtain such price 
the defendant was obliged to hold the tobacco until the de- 
preciation had taken place. 
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6. Set off, as follows: 


1862. 


“ 

“ “ 

be “ 

Aug. 2. 
“ “ 

Oct. 1. 

Nov. 7%. 
Decr. 9 
ii5 


“ 


“ 13 
Jany. 6. 


“ “ 


ak 
“ “ 
March 2. 
<8: 


1863. 


1864. Decr., 23. 


July 21. 


= 10 Ibs. spice ...... QD DBeiscscccrcsecs 5.00 
90 “ pebpe? 2... LWOicccrscccccees 30.00 
“ 44 cinnamon...“ 00. ....ccccccsee 4.05 
© is 0 6c0ecde cesesetesacesesosecnteese 80 
“ 1 Box tobacco, 100 @1.00.......00 cece 100.00 
“ 1Half box“ 50 90....cccevccces 45.00 
“ 11 Sacks rye, 1072 Ibs. 19 1-7 bus. @5.50. 105.29 
MS PERIOMEON, s caidisiclecsieoceseces ocaeeesass 150.00 
“ 17 Boxes tallow candles, 510 Ibs. @ 1.15. 586.50 

7g = = “ 40 each, 80 lbs. 
(@ 1.16... cece 92.00 

4 * " “40 each, 80 lbs 
[@ 1.15... ccvee 92.00 
-—_ * “ 1252 Ibs. @ 1.15 1,439.80 
“ 24 Sacks corn, 51 35-100 bus. @1.75..... 90.34 
9 IRs vis ctvecedese tevdesanncreetes 1.20 
“ 10 Sacks corn, 18 22-100 bus. @ 1.75...... 82.19 
© DIRYARC ono ccccccvcccvecescccscseccvere 60 
“ 10 Sacks corn, 19 19-100 on * Diane 38.66 

“ 10 Boxes Diamond Tobacco, 963 Ibs. 
OO AMG ian dcesdsenvscscsiaweig ei 1,203.75 
“ 19 Boxes Swan Tobacco, 1969 Ibs. ti. 1. 10 2,165.90 
“ 9 Boxes B Tobacco, 902 lbs. @ 1.40.. 1,262.80 
“ 2 Bbls. sugar...... 431 “ “ 8.00...... 8,448.00 
$10,893.38 


At the trial, the evidence introduced was as follows: 


Evidence for Plaintiff. 


1. The note sued on, of which the following is a copy: 


$10,000. 


Aveusta, August 22, 1862. 


Forty days after date I promise to pay to the order of G.H, 
McLaughlin & Co., ten thousand dollars, at either bank in 
this city. Value received. 


M. O’DOWD. 


2. Barber’s tables, admitted by consent to show the value 
of Confederate money during the war, of which the follow- 


ing is a copy: 

















5.29 
6.50 
2.00 


2.00 
9.80 


1,20 
2.19 


8.66 
3.75 


5.90 
2.80 


3.38 
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CONFEDERATE MONEY. 
As a matter of curiosity, we give the following table, showing the prices 
of Confederate currency in Augusta, Georgia, at various times from the 
beginning to the close of the war. The record was kept by a broker doing 


business in that city. 


1861. Gold Premium. 
FamMary 1. wccccccrcce coc 5 
BE Bikgn, Ba sescicepeceses 10 
NEED. so 5 arahs'n.s c.c'ete cies I2 
SS): ae ear ee 15 
Meoeaber? Ue. ::0:s.s.</e sv es ee 90 20 
|) SS | a ee 80 
1862. 
GET Bins edsebsewedscees 20 
SamMary 15... ccces ecscsce 20 
OURIN ch vic cies 35:0 s e:eldceese 25 
0 re 40 
[ae een aero 50 
OS een 60 
Et das vavdcbeclleesect 75 
As 0 Neidio nde ca wes 85 
Sr eee errr 90 
Pe sitehinesesetasve 95 
MOR cccscc cee omsance 95 
For $1 in Gold. 
BONO Be. seg codaselacetts $2 00 
August 1... .. i arereldl asvatelates 2 20 
Gaptemmber 1.6. cocccececces 2 50 
TRONOI UGB So c.c< -s:iscceusiers 3 00 
1863. 

a ere 3 10 
RE Mr ee ere 3 2 

WRC Wile ca tiasiecn esas 5 00 
BELO veccas tence ees dines 6 00 
WONG ote to ssc dole eeeco 6 50 
GAO a 51 Ba Bidtniedaisicedvs 7 50 
ee ree 8 60 
 Siiweons da ovnbecnadevs 10 00 
I Bios seve veawassnays 14 00 
BE OB) oi kis sccendavids 15 00 
ae errr 14 00 
September 15.......seseeee 14 00 
eee CTS 13 00 
| ree 12 50 
pS EES Ee 13 00 
November 15............ . 15 50 


ME ov ietniasares 





For $1 in Gold. 
December 15......200 coes $21 00 
1864. 
January 1....ccccercereces 21 00 
January 15........ceeecees 20 00 
February 1....°...sceeeees 20 00 
February 15.....ceceeeees 21 00 
TMMAION LE cgccnceicicccewcees 26 00 
March 15... ...cccocccscces 20 00 
Apall 1... cc cccecccevcvees 19 00 
Magi TB,. « zicccvcqisededus 21 00 
May 1.....cccccsces cove 20 00 
May 15... ..cccccccccccees 18 00 
June 1 to July 15.......... 18 00 
July 15 to August 15....... 20 00 
August 15.....ccccccereees 22 00 
September 1.... ..cceceeee 20 50 
September 15........eeee- 22 50 
Oetebet 1... cccccccccceece 27 00 
October 15.....ccccccccces 25 00 
November 1......sssececes 26 00 
November 15........+e+0+- 28 00 
Decemsbert 1. <cccee secccas 32 00 
December 15. .:..0¢,000¢e¢ 35 00 
December 31......ceeseees 50 00 
1865. 
January 1.....ccecceeecees 60 00 
January 15... .ccececeeeees 65 00 
February 1.......seceecees 50 00 
February 15.......eseeeees 46 00 
March 1. .ccccoccocccevesce 55 00 
March 15...cccocsecescees 57 00 
Ag 1... cneeexesessensspes 70 00 
Bape 1B... ccc nsvcsecegecss 80 00 
Apel BO... nc ccccccccccees 100 00 
April 26....ccccccccccccces 200 00 
April 27......ccccccececees 300 00 
ApTil 28...cccecccccceccees 500 00 
April 29... ..cccccccccceces 800 00 
April 80......c.cce0 cece: 1,000 00 
May 1......cceccscccccees 1,200 00 


Correct—J. C. Barber. 
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Evidence for Defendant. 


1st. The admission that the goods set forth in the plea of 
set off, were sold to plaintiffs by defendant at the time, and 
for the price stated in Confederate currency then prevailing, 

2. Jerry Reed testified as follows: In July, 1862, was in 
defendant’s employ. Continued with him three years. De 
fendant bought lot of tobacco from plaintifis, and recognize 
the bill shown. Tobacco was of inferior quality, and funky 
within ten days after received instore. It remained on hand 
along time. Defendant shipped large quantity to Charles. 
ton. It was offered for sale at seventy-five and sixty-five 
cents for long time in Augusta; never could get cost for it. 
In the meantime, money depreciated: if tobacco had been 
good it would have advanced in price. Was not present at 
purchase or settlement. Defendant was a large dealer in 
tobacco about that time. Madelargesumsofmoney. Nocom- ' 
plaint was ever made of the quality of the tobacco purchased 
from plaintiffs, nor reclamation made, to witness’s know- 
ledge. In witness’s opinion, tobacco was worth only seventy 
cents per pound at the time of purchase. 

3. The original bill of the purchase of tobacco from G. 
H. McLaughlin & Co., with the note paid by O’Dowd, copies 
of which are annexed. 

4. Sydney Simmons, a juror, testified as follows: Was 
paying-teller of Georgia Railroad Bank in 1862, 1863, 1864, 
and 1865. Confederate money was in general use during these 
years. Don’t recognize note offered by defendant’s coun- 
sel. The stamp of payment was made by Mr. Jones, receiv- 
ing-teller of the bank. 

The note sued on and offered by plaintiff’s attorney was 
put in the said bank for collection, and not paid. 

5. C. G. Butler—Was present at conversation between 
Mathewson and O’Dowd after surrender of the Confederate 
forces. It was at O’Dowd’s door, about one yearago. Math- 
ewson came in with a statement. O’Dowd said he did not 
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owe him; said his account was more than Mathewson’s. 
Mathewson’s statement was reduced to specie basis, and he 
claimed that O'Dowd owed him. O’Dowd said he had gone 
to pay note, and Mathewson said the note was mislaid or 
lost. Mathewson did not deny this statement of O’Dowd. 

Mathewson went to O’Dowd, claiming that O’Dowd owed 
him. Don’t know that Mathewson expressed ‘himself satis- 
fied. Don’t know that he heard O’Dowd’s remark about 
going to pay the note. Supposed Mathewson heard the 
remark, as witness heard it distinctly. 


Aveusta, August 2d, 1862. 
Mr. M. O'Dowd, 
Bought of G. H. McLavenum & Co. 
68% Boxes “ Emma Hughes,” 7107@1.00 
182 Boxes“ W. M. Russell,” 6823 
353 Boxes ” ” 3692 
214 Boxes “Tea Brand,’ 21130@1.00 


$37,700.50 
Ch GING, 65: ceides cesenavindessse cli cbinieetins 10,000.00 


27,700.50 
TOF AOOOUE RIES TODRRND,.. 6 oc sccrcccncsvccecices 3,309.52 


24,390.98 
Interest from July 22d to date, 53 days,.......... 107.39 
1 ¢ 7 aa | re 145.75 


24,644.12 
By two notes at 20 and 40 days, August 22d,..... 20,000.00 


4,044.12 

Received payment Aug. 22, 1862. 
G. H. McLauenim & Co., 
per J. WADAN. 


$10,000. Aveusta, August 22d, 1862. 

Twenty days after date, I promise to pay to the order of 
G. H. McLaughlin & Co., ten thousand dollars, at either _ 
Bank in this city. Value received. M. O’Dowp. 


62 
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Marked on the face—“G. R. R. & B. Co: Paid, RT 
Augusta.” 

The jury, composed, as the record states, mostly of mer. 
chants familiar with such transactions, found for the defen. 
dant three dollars and fifty-two cents. And the plaintiff 
moved for a new trial on the following grounds: 

1. Because the verdict was contrary to the charge of 
the Court, “that the mutual demands of the plaintiffs and 
the defendant must be reduced to some well-known stap. 
dard of value which would be equally fair to both par. 
ties ; and that if the value of specie in Confederate money be 
such a standard, and the jury adopt it, then a verdict mnst 
be for that party to whom a balance may be due.” 

2. Because the verdict was contrary to the charge, “ that 
if in mercantile dealings between merchants in the city of 
Augusta during the years 1862, 1863, 1864, and 1865, the 
customary standard of determining the relative value of 
articles of merchandize, was the price of specie, the jury 
should adopt the same as the standard in this case.” 

3. Because the verdict was contrary to the charge, “ that 
no reclamation as to the character of goods sold can be al- 
lowed, unless made within a reasonable time; and that if 














| 
i 
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nearly four years elapsed before such is made, and in thein- | 
terim frequent transactions and payments are had between | 
the parties, the law presumes that the same did not exist.” | 


4. Because the verdict was contrary to the charge, “that 
a good standard of value was the price of specie, and that 
the demands of both parties should be reduced to that stan- 


dard, or some other equally fair for arriving at the princi- | 


ples of justice and equity between the parties, and a balance 
struck in favor of the party entitled thereto.” 


5. Because the verdict was contrary to the weight of evi | 


dence and the principles of justice and equity. 
6. Because the verdict was contrary to the principles of 
equity between the parties. 


The Court refused a new trial; and that is complained of | 


as error. 
Miter, for plaintiffs in error. 
Watton, for defendant. 
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Luupxin, C. J. F 
The Judge below, who we know to be a most careful and 
ains-taking officer, after witnessing the investigation and 
carefully scrutinizing the complicated transactions between 
these parties, has felt it to be his duty to overrule the motion 
for a new trial. Do we feel constrained under the circum- 
stances to reverse him ? 

Section 2d of the ordinances of the Convention which 
met at Milledgeville, October and November, 1865, enacts 
as follows: “And be it further ordained, that all contracts 
made between the 1st of June, 1861, and the 1st of June, 
1865, whether expressed in writing or implied, or existing in 
parol, and not yet executed, shall receive an equitable con- 
struction ; and either party in any suit for the enforcement 
of any such contract, may, upon the trial, give in evidence 
the consideration and the value thereof at any time, and the 
intention of the parties as to the particular currency in 
which payment was to be made and the value of such cur- 
rency at any time, and the verdict and judgment rendered, 
shall be on principles of equity: Provided, that contracts 
executed within the time specified and which were simply 
in renewal of original contracts made before the said 1st day 
of June, shall stand upon ‘the footing of contracts executed 
before hostilities commenced. (Pamphlet Journal of Pro- 
c6eedings of People of Georgia, page 233.) 

Now, under the rule thus prescribed, the jury, composed 
of the most intelligent bankers and merchants of the city of 
Augusta,—and it is admitted everywhere that this is one of 
the most intelligent business communties in this or any other 
country,—have carefully considered the evidence and render- 
ed the verdict which they have. Has any principle of law 
been violated? They had the right, not only to reduce the 
respective demands of the parties to a specie basis, but also to 
go into an examination of the consideration for which the 
note was given’; how much ought to be deducted from the 
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amount of said note, by the unsoundness of the tobacco for 
whjch the note was given; what is the usage of trade in the 
community where the parties resided as it respects settlements 
between merchants, etc.: these and all other matters which 
affected the equity of the parties, the jury had a right to 
inguire into, and to find their verdict accordingly ; and this 
they have done. 

These parties had heavy transactions with each other, 
amounting to some forty thousand dollars and upwards, 
It required an extensive and accurate investigation to adjust 
their mutual dealings. The defendant O’Dowd’s set off 
exceeded the note of the plaintiffs by some eight hundred 
dollars, which, reduced toa gold standard at the time, is the 
verdict which the jury seem to have rendered. 

Counsel for McLaughlin & Co. have read to us a statute 
in Crawford and Marbury’s Digest, passed at the close of the 
continental war, by which all contracts are required to be 
reduced to aspecie basis, and the settlement made accordingly. 
And I will not undertake to say that this legislation was not 
just at the time. But that it would be a proper standard 
now, it requires no degree of experience in business, to sat- 
isfy any one to the contrary. Our Convention has acted 
more wisely under the circumstances, past and present, by 
which we are surrounded. 

Let the judgment below be affirmed. 





Ricaarp Ror, casual ejector, and Atexanprer Scranton and 
Tuomas Barngs, tenants in possession, plaintiffs in error, 
vs. Joun Dor and Sternen Cottis, and others, defendants 
in error. 

The plaintiffs having recovered one-half of the premises in dispute, and there being 


newly discovered evidence showing that they were not entitled to that much, a new 
trial ought to have been granted. 
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Ejectment. In Glynn Superior Court. Tried before 
Judge Srsstons, June, 1860, and Motion for New Trial de- 
cided at October Term, 1860. 


This action was by the defendants in error against the 
plaintiffs in error. The plaintiffs below claimed title through 
James Dunwoody, of McIntosh county, as one of the heirs 
at law of James Dunwoody, of Liberty county, the alleged 
grantee from the State. On the trial there was no evidence 
tending to show that the heirs of the grantee were more 
than two in number. The jury rendered a verdict in favor ' 
of the plaintiffs, for one-half of the premises in dispute. 
This was at the sitting of the Court in June, 1860. 

The defendants moved for a new trial, on twelve grounds : 
one of them, the 11th, being for newly discovered evidence 
touching the identity of the premises, and touching, also, 
certain acts of ownership exercised by the defendants. At 
the next October term, the motion being yet undisposed of 
this ground was amended; the discovery of further testi- 
mony, that of John Gignilliatt, being added thereto. 

In support of the ground as amended, the affidavit of 
Gignilliatt was produced, to the effect that James Dun- 
woody, of Liberty county, left at his death two sons and 
one daughter. Scranton, one of the defendants, made affida- 
vit that he had discovered this testimony, and that he did 
not know, at the time of the trial, that he could procure 
such from that witness. 

The refusal of a new trial is the error alleged. 


Harpen & Gueranrp, for plaintiffs in error. 
J. L. & B. F. Harris, for defendants. 
Watxer, J. 


We think it better that there should be a re-hearing in 
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this case. Several questions are made by the bill of excep. 
tions which we have not considered. Upon the amend- 
ment to the eleventh ground of the motion for a new trial, 
we think a new trial should be granted. The lots in contro. 
versy were granted to the elder James Dunwoody, who lived 
in Liberty county. Plaintiff recovered upon a deed from 
James Dunwoody, of McIntosh county, who, we under 
stand, was the son of the grantee, an undivided half of the 
lots in controversy. It seems now that there were three 
children of the grantee, James Dunwoody the elder; and 
that the recovery should, under any view of the case, be for 
but one-third. We think the Court should have granted a 
new trial on this ground. 
Judgment reversed. 





Joun Boyn, plaintiff in error, vs. James B. Lorron and Lewis 
L. Hammonp, defendants in error. 


{1.] The vendor of a mill who gives to the purchaser only a bond to make titles upon 
receipt of the purchase money, retains the title in himself; and a stipulation between 
the parties, contained in a mortgage upon other property, to the effect that in case 
the notes for the purchase money are not paid at maturity, the vendor may, for further 
security, take charge of the mill, hold it until the money is all paid, and keep and use 
the toll for damages and repairs, is not a mortgage upon the mill. 

[2.] The vendor having, under this stipulation, a clear legal right to re-enter, in default 
of prompt payment by the purchaser, will not be restrained by injunction from 80 
doing. 


In Equity. In Webster Superior Court. Motion to dis- 
solve Injunction. Decided by Judge Crarxe. January, 
1866. 
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Upon a bill filed by the plaintiff against the defendants, - 
Judge Clarke, on the 3d of January, 1866, granted an injunc- 
tion against the latter, to restrain them from taking possession 
of a certain mill, situate in Webster county, or interfering 
with the plaintiff in the use and enjoyment of thesame. Sub- 
sequently, on the coming in of the answer, the Judge dis- 
solved the injunction ; and that is the error complained of. 

The facts, as condensed from the bill and answer, and from 
the affidavits read in support of them, were as follows: 

On the 10th of September, }1864, the defendant, Lofton, 
sold the mill to one Ravens for four thousand dollars, taking 
his notes therefor, due the 1st of January, 1866, and giving 
him a hond for titles. The notes were secured by a mortgage 
on some land in Terrill county ; and the mortgage deed con- 
tained a stipulation to the effect, that if Ravens failed to pay 
off the notes at maturity, Lofton might, for further security, 
take charge of the mill and hold it until all of them were 
paid; and that he might keep and use all the toll for dam- 
ages and repairs. The mortgage was recorded on the 6th of 
December, 1865, in Terrill county, where the land lay, but 
was never recorded in Webster, where the mill was 
situate. 

On the 2d of December, 1864, the plaintiff, as the bill al- 
leges, without, but as the answer asserts, with notice of the 
stipulation in the mortgage, bought from Ravens one undi- 
vided half of the mill at the price of $3,500, and paid for it. 

Early in the next year, they (Ravens and the plaintiff) com- 
menced occupying the mill as joint owners and copartners ; 
and continued so to occupy it down to the death of Ravens, 
which took place in the winter of that year. The plaintiff 
then occupied it alone until the 1st of January, 1866, the 
time when the notes given by Ravens to the defendant Lof- 
ton, became due. These notes being all unpaid, Lofton and 
the other defendant, Hammond, who was his son-in-law, 
went, on that day, to the mill, took the lock off, and put on 
another; claiming the right to take and hold possession by 
virtue of the stipulation in the mortgage deed. They 
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directed plaintifi’s miller to stop the mill, which he did; and 
they shut the door and locked it. The same night, however, 
they left it open, upon an agreement that matters should re- 
main in statu quo until the next Thursday. When Thurs- 
day came, plaintiff’s miller again commenced running the 
mill for the plaintiff, and was still doing so at the hearing of 
this motion in the Court below. 

The bill alleges that by force of numbers, threats, and 
menaces, the defendants still endeavor to prevent the 
plaintiff from running the mill, pretending that they have 
the legal possession thereof, and preventing the customers 
from receiving meal and flour ground there, and from de- 
wivering grain to be ground; that their constant and fraudu- 
lent attempts to get possession prevent the use of the mill; 
that they pretend that by virtue of the mortgage, bond for 
titles, and notes, they have a right to take possession, and 
that they continually attempt to get the miller to attorn to 
them and give them an opportunity to obtain possession 
fraudulently and secretly. It alleges, also, that the estate of 
Ravens %#s solvent; that the mortgaged land is worth 
$4,000.00, and js ample security for the debt; that the estate 
has other lands worth three or four thousand dollars; that 
the mill is worth $6,000.00, and the toll annually, fifteen 
hundred dollars. It prays, not only for an injunction to 
protect the plaintiff’s possession, but that Lofton may be 
compelled, by decree, to collect his demand out of the mort- 
gaged land, the one-half of the mill retained by Ravens, 
and the general estate of Ravens. 

The answer denies that the defendants used, or attempted 
to use, any force, menaces, or threats; or that they have pre- 
vented customers from having their grain ground, or from 
receiving their meal and flour. It asserts, on the contrary, 
that they were desirous of securing to, and of bestowing 
upon customers proper attention. It denies that Ravens’ 
estate is solvent, but alleges its utter insolvency. It denies 
that the mortgaged land is worth more than $1,000, or the 
mill, in its present condition, more than about $3,000. The 
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annual toll, it alleges, is worth about $800 or $1,000. It 
asserts that the defendants had a right to the possession under 
the contract with Ravens, and that the miller knew it, and 
vacated the mill that they might enter. It denies that they 
sought to induce him to attorn to them, or that it was ne- 
cessary for them to do so. 

Some other facts about the mill’s needing repairs, etc., 
appear in the record; but they are immaterial, underjthe 
view taken of the case in this Court. 


W. A. Hawkins, for plaintiff in error. 
Woorrn, for defendant. 


Harris, J. 


The injunction in this case was improvidently granted : 
we are persuaded it would not have been, had all the facts 
‘been before the Judge at that time, as fully as they were 
presented when.the motion to disselve was made and sus- 
tained. 

It was a strange proceeding on the part of complainant, 
in the uninterrupted possession of the mill, to seek to re-— 
strain respondents as he did. The defendants in error, by a 
special covenant in the mortgage which they took of Ravens 
on land in Terrill county, as security for the purchase money 
of the mill property, expressly reserved the right of peacable 
re-entry upon it, upon failure to pay as stipulated. Here 
was, then, a clear legal right which could not be gainsayed 
or restrained. There is no force in the position argued, 
that the mortgage was void as to the mill property, because 
it had not been recorded in Webster county, where it was 
situated. There was no mortgage whatever on the mill pro- 
perty; the title to it had never passed out of Lofton the 
vendor; he sold it to Ravens, simply giving his bond to 
make titles when all the purchase money was paid. 

63 
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It would have been an absurdity, not having parted with 
his title, to take a mortgage on what he already held by g 
higher tenure. 

Judgment affirmed. 





Joun Favixner, plaintiff in error, vs. Nicnonas OC. Wang, 
defedant in error. 


A plea of failure of consideration, to an action brought by the bearer of a note payable 
to A. B., or bearer, will, on motion, be stricken out ; unless the defendant alleges notice 
ef the failure to the bearer before he took the note, or that he traded for it whenit 


was overdue. 


Complaint. In Lincoln Superior Court. Motion to 
strike Plea. Decided by Judge W. M. Reeser. April Term, 
1865. 


The action was brought by the defendant in error against 
the plaintiff in error, to recover the principal and interest 
of a promissory note, and “ the further sum of twenty-five 
dollars for clothing, not furnished according to said note.” 

The note bore date January 28th, 1862, and was payable 
on or before the 25th of December thereafter, to Jane Sto- 
vall or bearer. It was given, as appeared’upon its face, for 
the hire of a negro man, Patrick, that year ; and the maker 
(the defendant below) stipulated therein to furnish the negro 
ordinary clothing, shoes, and bed covering. 

The defendant pleaded (1) the general issue; and (2) that 
the consideration had failed—for that the negro revolted, 
knocked the defendant down with an axe, and ran away, on 
the 16th of April, 1862, and afterwards rendered him no 
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service whatever ; being carried to parts unknown, and with 


the knowledge and consent of said Jane Stovall, prevented 


from returning to the service of defendant, whereby the 
defendant was wrongfully deprived of the service of said 
negro from the 16th of April to the end of the year. 
The Court, on motion of the plaintiff’s counsel, ordered 
the second plea to be stricken out, and defendant excepted. 
The case was tried, and the jury found for the plaintiff 
the principal and interest of the note, but nothing more. 


SrroTuER, for plaintiff in error. 
AxerMAN, for defendant. 
Lumpxin, ©. J. 


The Court was right in ordering the second plea of the 
defendant to be stricken out of the declaration. Without 
considering whether it would be available against the origi- 
nal payee of the note, Jane Stovall, the payee, had trans- 
ferred the note to Nicholas C. Ware, in whose name the 
action was brought; who is presumed, as bearer of the paper, 
to have taken thesame without notice and dona fide, in the due 
course of trade, and at the day it was given. None of which 
legal presumptions are negatived by the plea. His defence, 
therefore, was inadmissable, and his plea properly stricken 
out. 

Judgment affirmed. 





Saran Gray and Jasprr J. Morrison, plaintiffs in error, vs. 
Joun Gray and Josepu Gray, defendants in error. 


{1.] A decision of this Court, when in point, is authority. 
[2.] A decision upon the merits, upon a demurrer, may be pleaded in bar of another suit. 
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In Equity. In Elbert Superior Court. Decision on Plea, 
by Judge Tuomas. April Term, 1861. 


In 1855, John Gray and Joseph Gray filed a bill in Elbert 
Superior Court against Jane Ward, Sarah Gray, and Jasper 
J. Morrison, claiming that under the will of their father, Jo- 
seph Gray, deceased, they were entitled to certain negroes in 
remainder, upon the death of said Jane and Sarah without 
issue ; that Jane and Sarah had no issue and were past the 
age of child-bearing, and had confederated with Morrison to 
defeat the rights ot complainants by removing the negroes 
from the State. The prayer was for ane exeat or other sufii- 
cient process, under the Act of 1830. Cobb’s Dig. 527. To 
this bill there was a demurrer, the defendants contending 
that the limitation in favor of complaints, in the will of their 
father, was void. The demurrer was sustained and the bill 
dismissed in the Court below, and this judgment was aflirmed 
by the Supreme Court. See 20 Ga. ep. 804. 

In 1857 Jane Ward died, leaving no issue. 

In 1860 the same complainants, John Gray and Joseph 
Gray, filed another bill against Sarah Gray and Jasper J. 
Morrison, the surviving defendants in the former bill, claim- 
ing that by the death of Jane Ward, one of the alleged tenants 
for life, they had become entitled to one-half of the property, 
and praying a division. 

To this bill, defendants pleaded in bar the judgment of 
the Court dismissing the former bill, and showed a convey- 
ance from Jane Ward to Morrison of her interest in the ne 
groes, and alleged that he was thereby placed in privity with 
her. Therecord of the former suit and this conveyance were 
made part of the plea by exhibit. 

The Court ‘overruled this plea: and this decision was 
brought up for review. 


AXKERMAN, for plaintiffs in error. 


McKuintey, for defendants. 
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WALKER, J. 


When the bill was filed in this case, for ne ewxeat, defen- 
dants said, “ by way of demurrer, that complainants take 
nothing ‘under said will; and that by their own showing, 
they are not entitled to the relief sought, or any other relvef, 
as to any or all the matters in said bill contained.” This de- 
murrer was sustained, and the bill dismissed. On the filing 
of the present bill, the decision on the general demurrer was 
pleaded in bar: the Court overruled the plea, and ordered 
defendants to answer ; and this decision is brought up for 
review. 

[1] When a question has once been decided by this Court, 
we desire it to be distinctly understood that such decision 
is, with us, authority. If counsel can furnish us a decision, 
of this Court, im point, he need go no further in his investi- 
gations. It is unnecessary to consume his own time and 
our’s, in arguing that such decision is the law. With us 
such decision is conclusive of what the law is, until changed 
by the law making power. It may be that some of the de- 
cisions are not precisely what some of us would, were the 
question 7¢s integra, hold to be the law; but we consider 
a decision of our Court better evidence of what the law of 
Georgia is than what, in the absence of such decision, might 
beour individual opinions. We deem it of great importance 
that the decisions of this Court, so far as possible, should be 
uniform; and, as a general rule, will disturb them with 
reluctance. Counsel will, we hope, from this understand 
the importance of investigating thoroughly the decisions of 
this Court, touching any case which may be brought before 
it. He will thus be much more likely to gain his case, and 
will do both us and the State service, by enabling us to 


_ observe greater uniformity in our decisions. We would not 


be understood, however, as refusing to hear argument, in 
cases where counsel might ask permission to review a deci- 
sion; but we do mean to say, that, until a decision may be 
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“reversed or materially changed,” as provided for by the 
Code, sec. 210, that it is evidence, conclusive upon us, of 
what the law is. 

In the case before us, this Court, upon general demurrer, 
dismissed complainant’s bill. What was the effect of this 
judgment? 

[2] “If the Court upon a demurrer has clearly decided 
upon the merits of the question between the parties, the 
decision may be pleaded in bar of another suit.” Mit. Hy. 
Pi., by Jeremy, 216 (top page 254.) Sto. Hg. Pl., sec. 456, 
and note (3,) Lb. 793. This doctrine has been impliedly 
assented to, in two cases decided by this Court. Black ws, 
Black, et al, 27 Ga. R., 45; McGinnis vs. The Justices, ete.; 
30 Ga. F., 55. We think the plea was sufficient to bar the 
claim of complainants. It was insisted in the argument, that 
these complainants, as heirs at law of Jane Ward, have 
rights in this property, and that they may amend their bill 
so as to have those rights enforced. When this case is 
returned to the Court below, the question of amendment 
may be passed upon there, as was decided in Sudiivan, Cabot 
& Co., 28 Ga. &., 29. 


Judgment reversed. 





Grorce Pumurrs, plaintiff in error, vs. THe STATE oF 
GroratA, defendant in error. 


[1.] Verdict supported by the evidence, independently of the testimony ol the alleged 
accomplice. 

[2.] An accomplice is a competent witness, and if corroborated by circumstances, @ con- 
viction may be had upon his testimony. 

(3.] The credibility of a witness is for the jury. 
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Simple Larceny. In Bibb Superior Court. Tried before 
Judge Corr. January Adjourned Term, 1866. 


The indictment charged Phillips with stealing wine, 
pickled pork, egg-nog, abscinthe, brandy, powder, and 
tobacco, the property of the South-western Railroad Com- 
pany. 

It was proven that many articles of merchandize, amount- 
ing to $20,000 or $30,000, in value, among them powder, 
boxes, barrels and kegs of liquor, bacon, coffee, sugar, wines, 
cordials, boots, and shoes, dry goods, sardines, pickles, lob- 
sters, and oysters, herrings, segars, and tabacco, and especi- 
ally a case of smoking tobacco, had been lost by the South- 
western Railroad Company during the year 1865,—most of 
them in September, October, and November. That near 
the last of November, search warrants were sued out against 
the defendant, who had been a watchman of the road, on 
duty in the yard at Macon, but who had left his situation 
about a week before that time, John Herrington, Sr., 
another watchman, John Hancock and Charles Hancock, 
train hands, and some others. In Herrington’s possession 
were found ,part of a sack of coffee, two or three pairs of 
shoes, a pair of boots, a car lock, with staple attached as 
drawn, marked 8. W. R. R., part of a box of tobacco, and a 
box of tools. The tools and one pair of shoes wereidentified 
by the Auditor of the company as Railroad property. With 
John Hancock were found part of a box of tobacco, a keg of 
pecan nuts, and four boxes of herrings; and with Charles 
Hancock, a box of catawba wine. It was the duty of the 
train hands to load and unload cars at all points on the road ; 
and of the watchmen, to have a general oversight over the 
cars and yard, to protect the company from loss by stealing, 
fire, or otherwise. 

It was proven that defendant carried to the shop of one 
Irby, near the South-western Railroad depot, two one pound 
packages of smoking tobacco ; that John Hancock took some 
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herrings and pecan nuts, and Charles Hancock a box of wine, 
to the same shop; and that occasionally the defendant went 
to that shop in company with the two Hancocks. 

A witness who lived in twenty or thirty feet of Herring. 
ton’s residence, saw him carrying home things a great many 
times; saw defendant with him one night carrying a box, 
which he seemed to be changing into Herrington’s hand, 
though the witness did not know that defendant “had the 
thing.” It was about ten or eleven o’clock at night, and in 
the last of summer or first of the fall. He had seen a great 
many things carried to Herrington’s house, and goods of 
various kinds exhibited there, particularly large quantities 
of sardines. He saw things carried in very frequently at 
night, but did not notice it in the day time. The witness 
observed particularly, becanse he knew Herrington wasa 
watchman at the Railroad, and did not think he had a right 
to leave at night. 

William Scott testified, “I was employed last year as day 
switchman for the South-western Railroad, in the city of 
Macon ; also, as night switchman for a short time. I saw 
John Herrington, Sr., George Phillips, (defendant) John 
Hancock, and Lener Smith tear some boards off a car, enter, 
and fill a five-gallon keg and two jugs with liquor. I did 
not see which ones of them entered the car. After they 
came otit Hancock took away one jug, Smith the other, and 
Herrington the keg, the last telling Phillips he would give 
him his next day. It was about eleven o’clock at night. 
They all seemed to be acting together. It was in the latter 
part of October, 1865. Isaw Smith and Herrington enter 
cars several times at night. They unlocked cars to which 
they had keys. The liquor was worth about $21 to $25. I was 
considered a watchman, as: well as a switchman, at the time 
the liquor was taken. I was talking with Phillips and Her- 
rington. I did not get any of the liquor. I was arrested 
before Phillips was. I was under arrest when I had some 
conversation with Mr. Brantley. I told him about their 
going into the car and getting some liquor.” 
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The jury returned a verdict of guilty; and the defendant 
moved for a new trial on the following grounds: 

1. Because the Court refused to charge, as requested in 
writing, that one present at the commission of a crime, who 
offers no opposition, and makes no exposition of the act 
until himself arrested, is presumed to have aided and abetted. 

9. Because the Court refused to charge, as requested in 
writing, that a person in charge of property, who is present 
at the commission of a larceny upon it, and who makes no 
opposition, and fails to expose the fact until himself under 
arrest, is presumed to have been a particeps criminis. 

3. Because the jury found contrary to evidence and against 
the weight of evidence. 

The Court refused a new tril, and the defendant excepted. 


Bacon, for plaintiff in error. 
Bass, Solicitor General, pro tem., for the State. 
Harris, J. 


If ingenuity in argument, and zeal and earnestness in 
defence of an unfortunate client, should entitle one to suc- 
cess, our young brother Bacon might claim, fairly, a new 
trial. In addition,a very touching appeal was made to us by 
the very distinguished gentleman, (Mr. A. H. Stephens) who 
represented Mr. Bacon in the concluding argument. The 
youth of Phillips; his volunteering before he had attained 
the military age, in the Confederate service; his contin. 
uance in it through the war, until the capitulation of its 
armies; his being disbanded at a distance from the rural 
home of his boyhood—where his poor, aged, and respectable 
parents still reside—without money, or friends to watch 
over or assist him to return to them; thrown suddenly 
amongst men who had been made reckless of right by war 
and its bad morals; that he was rather to be pitied for 
youthful indiscretion than punished for deliberate crime,— 
64 
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es 





were all presented in such a manner as to stimulate us to g 
very careful examination of the record, that if there could 
be found any material error, the prisoner might have its ful] 
benefit. 

It pains us to say, that independently of the testimony of 
Scott, the watchman, whom it was sought by construction 
to make an accomplice, the complicity of accused in the 
larceny from the cars was sufficiently established to autho. 
rize the verdict of the jury. 

Had Scott been held by the Judge to have been an accom. 
plice, still, he would have been a competent witness; and 
upon his testimony, corroborated by circumstances, a ver- 
dict of guilty conld be rendered, under our Code. 

We coincide with the ruling of Judge Cole, that the ob. 
jections made to Scott were matters which went to his credi- 
bility, and to be decided by the jury, and did not affect his 
competency. 

The long and successful administration of this veteran of 
the circuit bench, together with a personal knowledge of his 
remarkable assiduity and caution in investigation, entitle 
his opinions, at all times, to the highest respect ; and I do 
not hesitate to say, that nothing but a very strong convic- 
tion of error would induce a dissent to any judgment ren- 
dered by him. 

Judgment affirmed. 





Joun A. Mrppteproor, plaintiff in error, vs. Anet Netsoy, 
defendant in error. 


Where the law has been fairly presented to the jury by the Court, and the only question 
is the application of the facts, which are few, to the law, their verdict will not be dis- 
turbed upon the ground that it is contrary to law; especially, where the evidence will 
admit of two constructions, and the Judge, in his charge, has submitted the alterna- 
tive view of the case, authorizing them to find either, according to their opinion of 
the testimony. 
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Oomplaint. In Harris Superior Court. Tried before 
Judge Worrut. April Term, 1866. 


The note sued on was given for the hire of a negro man, 


George. It was dated January 7th, 1861, and due Dee. 


95th, thereafter. 

Middlebrook, the defendant below, introduced the follow- 
ing evidence: 

Reubin W. Lobinson—He knew the negro boy George, 
for whose hire the note was given. The boy remained with 
defendant until sometime in February, 1861, when he was 
accused of committing a rape, or attempting to commit a 
rape, on a White woman. Witness and W. H. Spence went 
to the house of defendant to examine said negro, and tied 
him. The defendant then requested them to allow him to 
send for the plaintiff, the owner of the negro, before anything 
was done. They didso. Defendant then sent for plaintiff, 
who came; and defendant turned over the negro to him. 
Plaintiff took control of him and sent for the magistrates. 
The negro was put in jail, from which he was forcibly taken 
and burnt to death, some time about the middle of Febru- 
ary, 1861. 

Nelson, the plaintiff below, offered in rebuttal the evi- 
dence of W. H. Spence, who testified that the negro was 
taken up and carried before the magistrates, as testified to 
by Robinson, and was put in jail by the bailiff. That he 
was taken out of jail by a mob and burned, about the mid- 
dle of February, 1861. 

Counsel for Middlebrook requested the Court to charge 
the jury, that if the negro died from no fault of the defen- 
dant, he was bound only for hire up to the time of his death. 
The Court refused so to charge, but charged, amongst other 
things, as follows: 

“Tt is conceded that Robinson and Spence went to defen- 
dant’s house, and arrested the negro, after he had been ac- 
cused of the rape, and that at the instance of defendant 
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they held him in custody until the plaintiff could be sent 
for; that, upon the arrival of plaintiff, the defendant turned 
over the negro to him, who took control of him, ete. Now, 
then, the question is, did the defendant turn over the negro 
to the plaintiff, merely that he might defend him against the 
acgusation with which he was charged, or was it done in 
‘rescission of the contract for the hire of the negro? If you 
shall believe, from theevidence, that the defendant turned over 
the negro to the plaintiff, that he, as his owner, might see that 
he had justice done him touching the accusation with which 
he was charged, then yon will find for the plaintiff the full 
amount of the note, principal and interest. Butshould you 
believe, that, at the time the negro was turned over to plain- 
tiff, it was understood and agreed by the parties that the 
contract for the hire of the negro was thereby rescinded, 
then, the defendant is entitled to an abatement of the hire, 
and you will find for the plaintiff the amount of the hire 
while the negro was in defendant’s possession.” 

To this charge, and to the refusal to charge, the defendant 
excepted. He also excepted to the verdict of the jury 
(which was for the full amount of the note) as being con- 
trary to law, and to evidence, and to the weight of evidence. 
He made no motion in the Court below for a new trial. 


Mostey, for plaintiff in error. 
Incranam, for defendant. 
Loumpriy, ©. J. 


We cannot but think the‘Judge fairly presented the issue 
to the jury, and it was for them to find, as best they could, 
what was the understanding of the parties. I apprehend, 
that neither Nelson nor Middlebrook could be said to have 
any control of the negro. He was in the custody and con- 
trol of the officers of the law. 

It is a hard case on Mr. Middlebrook; and we feel it the 
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more, as, had the Code been in force at the time the negro 
was put to death, Middlebrook would have been relieved. 
Under all the circumstances, if it be true, as represented by 
counsel, that the plaintiff in error is a poor man with a large 
family, who would be greatly straitened to pay the full hire, 
while the defendant is a man without family and possessed 
of considerable means, while the law can not iftterpose, I 
submit, will not Mr. Nelson, of his own accord, interpose for 
his relief? 
Judgment affirmed. _ 





Jesse Osmonp and Lownpes W. Watrtusovr, plaintiffs in 
error, vs. Grorcr W. Fiournoy, defendant in error. 


An action of trespass quare clausum fregit must be brought in the county where the de- 
fendant resides, though the land, the subject of the injury, lies in a different county. 


Trespass. In Wayne Superior Court. Motion to dismiss 
declaration. Decided by Judge Sxsstons. April Term, 
1860. ’ 


This was an action of trespass quare clausum fregit, 
brought by the defendant in error against the plaintiffs in 


error, in Wayne Superior Court. 

The trespass alleged was the entry with force and arms 
upon certain premises in Wayne county, treading down the 
grass, and felling, carrying away, and converting, pine trees 
and other timber of great value. 

The declaration described the defendant Osmond, as of 
the county of Chatham in this State, and the defendant 
Walthour, as of the county of Liberty in this State. 








510 SUPREME COURT OF GEORGIA. 


Osmond et al. vs. Flournoy. 








At the appearance term, the defendants moved to dismiss 
the declaration, on the ground that it contained the allega. 
tion that the defendants resided out of the county of Wayne, 

The Court overruled the motion, and this is complained of 
as error. 


Norwoop, Witson & Lester, for plaintiffs in error. 


GarpneER, for defendant. 
Watker, J. 


At common law, the action of trespass guare clausum fregit 
was local; Doulson vs. Mathews, 4 T. £. 503; 1 Ch. Pl. 
268; 2 Saun., Pl. and Hv. 855; but under our Constitution 
it is different. 

The Constitution provides that “all civil cases shall 
be tried in the county wherein the defendant resides.” Tres- 
pass quare clausum fregit isa “civil case,” and therefore 
shall be tried in the county of defendant’s residence. Mr. 
Archbold, 2 vol. N. P. 405, says, “the action of trespass is 
the civil remedy the: law gives for all injuries, with force, 
committed by one person against the property, real or per- 
sonal, or the person of another.” Trespass is a civil remedy 
for the injury committed; and the recovery is so much 
money, as damages; it is not a suit “respecting titles to 
land.” It may be true, and sometimes is so, that a recovery 
may depend upon whether the plaintiff can show a title to 
the land upon which the alleged trespass may have been 
committed, but the action is not brought to try titles, in 
Georgia. Different proceedings are instituted for that pur- 
pose. We think the Court erred in sustaining this action, 
and reverse that judgment. 

Judgment reversed. 
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Wyone L. Jacxson, Administrator of Hezekiah Erwin, 
plaintiff in error, vs. Joun W. Jounson and wife, and 
others, defendants in error. 


An administrator appointed in Alabama, residing there, solvent himself, and under bond 
for the due performance of his trust, cannot, upon coming into this State on a visit 
or for purposes of business, be called to account here, in a Court of Equity, at the in- 
stance of distributees residing here, for waste or maladministration. 


In Equity. In Troup Superior Court. Demurrer and 
Plea. Decided by Judge Warnur. May Term, 1866. 


The facts will be found sufficiently stated in the opinion 
of the Court delivered by: 


Harris, J. 


The defendants in error Legan suit, in April, 1866, by bill 
in equity, against plaintiff in error, in Troup Superior Court. 
They averred in their bill, that Hezekiah Erwin, of Cham- 
bers county, Alabama, died in 1858, possessed of a large real 
and personal estate, of the value of $75,000, in that State; 
that they are citizens of Georgia, and are the heirs at law of 
said Erwin. They farther allege, that the said Wyche L. 
Jackson, on the 18th March, 1859, was, by a judgment of the 
Probate Court of Chambers county, Alabama, appointed the 
administrator of the estate of said Erwin, and gave bond in 
the sum of $150,000 for the faithful execution of said trust; 
(the said Jackson is alleged to be “now of said county of 
Troup”) and, further, that he possessed himself, as such 
administrator, partly in the county of Troup, and partly in 
Chambers county, Alabama, of all the property of said Heze- 
kiah, real, personal, and mixed, but that they are unable to 
state specifically the kind, or to describe it or its value, and 
pray that said administrator may particularly set forth and 
describe the same. Complainants allege general misman- 
agement; compounding of debts against the estate, at figures 
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merely nominal, and crediting himself, in his accounts, with 
the full amount of the claim; and the loss of debts due said 
estate by his delay to sue, so that they became worthless, 
etc.: and they pray, that the said administrator may set 
forth his inventories and appraisment bills, and sale bills, 
and all other items going to show his indebtedness to com. 
plainants, and that he may be held to strict proof of all the 
statements set up in his answer by way of discharging him- 
self; that he may, at said Superior Court in Troup county, 
berequired to appear and answer complainants’ just demands; 
and that the Court may require a full, fair, and complete settle. 
ment to be made between complainants and said Jackson, and 
that he be required to pay over to each of complainants his or 
her share of said estate. 

The bill is entitled “for account and settlement.” 

By entry of the sheriff, it appears that Wyche L. Jackson 
was served in West Point, Georgia, with a copy of the bill, 
on the 23d April, 1866. 

To this bill, Jackson filed a demurrer, plea to the jurisdic- 
tion, and an answer. 

The demurrer submitted, that by the bill the complainants 
shewed that Troup Superior Court had no jurisdiction of the 
subject matter of complainant, nor of the defendant, in the 
capacity in which he was complained of; and that, by their 
own statement, complainants are not entitled to the relief 
asked ; and, generally, that there is no equity in the bill ; and 
concluded with a prayer that the bill be dismissed. 

The plea alleged, that defendant is a citizen of Alabama, 
and resides there; that the estate of Hezekiah Erwin is being 
administered in Alabama, as speedily as possible ; that large 
suits (stating them) are pending against defendant, as admin- 
istrator there; that no further distribution among the heirs 
can be made until said suits are determined; and that the 
sum in hand, about $3,000, will be utterly insufficient to 
pay the debts sued, if established, ete.: all of which is plead 
in bar to the discovery and relief prayed. 

The plea is sworn to. 
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The question made by the record, whether Jackson, 
administrator with an Alabama commission, of real and 
personal property within said State, was amenable to such a 
suit as that instituted against him in Georgia, could well 
have been determined upon the demurrer; for the bill set 
forth every material fact necessary to its adjudication. The 
case, however, by an arrangement of counsel, was argued 
below upon the demurrer and plea together. They were 
overruled; and that decision is brought before this tribunal 
for review. 

We think the learned Judge erred in not sustaining the 
demurrer and plea. 

There are, unquestionably, decided cases—commencing 
with Dowdale’s case, 6 Coke’s Repts.—those reported in 4th 
and 8th Serg & Rawle, and, especially, that of McNamara 
in Ith Paige &., 239—which go far to sustain the decision 
made by him. This class of cases, with the exception of the 
case in Paige, when examined, will be found to rest on the 
naked resolution of the case in Coke, and which was made upon 
an issue found upon the pleadings, rather than upon a course 
of reasoning in which the powers of an executor or adminis- 
trator, his liabilities to account to the appointing power, and 
the insuperable difficulties which would spring from the 
exercise of jurisdiction over them by a foreign tribunal, were 
considered. 

The Pennsylvania cases do little more than repeat the 
resolution of Dowdale’s case, and furnish us with as little 
argument. 

The case of McNamara vs. Dwyer, 7 Paige 239, appears 
to have been decided by Chancellor Walworth upon reasons 
arising ab mconvenienti ; among others, such as this : that an 
executor not being required to give security, he might re- 
move to another State with the property, and that there 
would be no possibility of compelling him to an account by 
aresort to the tribunals of the State where the will was 
admitted to probate. It is remarkable that his decision is 
not based upon any stated adjudicated case. After mentioning 
65 
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the opinion of Justice Story in his greatest work, (Con. 
Juict of Laws, sections 422, 518, 514,) that a foreign adminis. 
trator could not be sued elsewhere than in the Courts of the 
State granting administration, he adds, that he had looked 
through the cases referred to by Justice Story, but that he 
did not find one where it had been directly decided. 

Now, whatever may be the value of this opinion of the 
Chancellor, ard we are ready to admit that we are impressed 
with the pertinency and force of some of the inconvenieneeg 
enumerated which might ensue from refusing jurisdiction 
over a foreign executor, we are constrained to think that 
the case of McNamara cannot be sustained upon either prin- 
ciple or authority. The argument seems to be a petitio 
principit. The decision is adverse to that of Doolittle ws, 
Lewis, 7 John Ch. &., 45, wherein his great predecessor, 
Chancellor Kent, held, “that a party can not sue or defend 
as executor or administrator under the authority of a foreign 
Court of Probates. Our Courts recognize no foreign admin- 
istrator within our limits. He can act here only when 
clothed with authority by our law. Nothing is clearer than 
that administration can not extend beyond the territorial 
limits of the State granting it.” 

As Dowdale’s case has not been followed in England, and 
has been denied in America by our most distinguished com- 
mentators on Municipal and International jurisprudence, and 
for the reasons assigned, we put it out of our path. No 
other common law authority has been cited by counsel for 
complainants; nor have we, in a careful search, been able 
to find a case sustaining the right claimed for the Courts of 
Georgia,—that of compelling, here, by suit, a foreign admin- 


istrator to account and make final settlement with creditors. 


and the heirs of his intestate. 

The question, then, appears to be ves integra; and as such, 
we are free, in the absence of positive law or direct adjudi- 
cation, to give it such decision as will most certainly carry 
into effect acknowledged principles of the common law, re 
lieve our Courts of troublesome and vexatious litigation, and 
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promote the harmony and intercouse of States. In thus con- 
sidering it, we are not unmindful of the case of Sanford, ad- 
ministrator, vs. Thompson and wife, 18 Ga. R. 554. That 
case was, shortly, as follows: Sanford, administrator in 
Georgia, of Walker, who died intestate in Alabama, was sued 
by the judgment creditors, of Alabama, as also by the heirs 
at law. Administration had been granted in Alabama on 
Walker’s estate. Sanford, harrassed by suits, and fearing he 
might be involved in difficulty by paying over the estate of 
Walker in his hands, filed a bill for instruction. The Circuit 
Judge sustained the demurrer taken to it; and that decision 
was brought to the Supreme Court for review, and was re- 
versed. Judge Benning, in the course of his opinion, re- 
marked, “ the domicil of the intestate and of a// the claimants 
upon the assets, was, it will be remembered, in Alabama: 
no citizen of Georgia had any right or interest involved in 
the case.” This decision is referred to, not as furnishing a 
distinct adjudication on the direct question under considera- 
tion, but to express our approbation of the instruction given 
to the Georgia administrator, viz: that he should pay over 
the assets in his hands, to the administrator of Walker in 
Alabama, thus remitting the litigation to its proper forum, 
the domicil of the intestate. 

There is a breadth and liberality of view running through 
the opinion of this eminent Judge, which evinces that his 
mind is deeply imbued with the learning and spirit of those 
continental and American publicists who have, for the last 
half century, been employed in systematizing a code of inter- 
national comity ; but that spirit is at variance with the quo- 
tation we have just made from his opinion. Ifthe Judgemeant 
to make the fact of the residence or citizenship of the credi- 
tors and heirs of Walker, the controlling reason for his judg- 
ment, we can not concur in the reason, whilst we most rea- 
dily approve the judgment. Citizenship, or residence on 
the soil of Georgia, it is apprehended, furnishes no legal or 
proper reason for the exercise of jurisdiction, in behalf of 
plaintiffs. The citizen of Pennsylvania, or of any othe State, 
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the alien of a friendly nation, are each and all equally enti- 
tled to sue in our Courts, as our own citizens may. The ju. 
risdiction claimed or exercised for a Georgian, is the right of 
the others, equally. There is not and cannot, of necessity, 
be any discrimination in such rights and privileges. If this 
be true, the fact that no Georgia citizen was a plaintiff in 
that case could not have been a sound or satisfactory reason 
for the judgment. Upon principle, the Alabama creditor 
or heir had as much right to a decision by a Georgia Court, 
in that case, as a Georgia citizen could have had. The true 
ground upon which that judgment was placed, or ought to 
have been, was, that the assets of Walker collected in Georgia 
would have to be distributed by the laws of Alabama; and 
hence, they were to be remitted there for such purpose. 
The effect of the decision in 18th Geo. is to make adminis. 
trations of estates, in States other than that of the domicil, an- 
cillary to that of the domicil. A step or two yet beyond this, 
as the allowance of the administrator of the domicil to ad- 
minister under his foreign letters, property here, if the secu- 
rity on his bond is ample enough, would, it is thought, re- 
move difficulties perpetually recurring. But this can be 
done only by wise and liberal legislation. The time is near 
at hand when its utility will lead to it. If it be true that 


personal property has no situs, no locality, and is governed,. 


wherever existing, by the law of the domicil, no satisfactory 
reason can be rendered why this principle should be checked 
in its full operation, by statutes restricting the powers of an 
administrator to the limits of the State granting administra- 
tion. We are aware that Chancellor Kent expressed the 
opinion, that a payment by a debtor of an intestate, of an- 
other State, to the administrator of the domicil, was a com- 
plete protection to such debtor against a demand made by 
the administrator of the State in which the debtor resided. 
This opinion is a necessary corollary from the doctrine that 
choses in action have no locality. It were much to be de- 
sired that all judges had boldness and independence, like 


this great jurist, to pursue principle wherever it leads. The- 
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anomolies which exist are to be removed only by salutary 
legislation. 

In the case before us, it was agreed that there was no pro- 
perty, either real or personal, of Erwin, in Georgia. How, 
then, ‘could an effectual decree be made by our Courts? 
Jackson, as a foreign administrator, is not, as such, recog- 
nized here: without such recognition, what lawful act can 
he do? He owes no allegiance, as administrator, to this juris- 
diction. How, as there is no property here to be sequestered 
or sold or divided under a decree, if obtained here, is that 
decree to be enforced? The decree would have no extra 
territorial force: itcannot operate in Alabama. Will not a 
decree here be simply brutum fulmen, unless it may be en- 
foreed by the imprisonment of the foreign administrator. 
Will any Court stultify itself by granting an attachment for 
contempt in disobeying a decree against him as administra- 
tor, directing him to divide and deliver over property in 
kind, when, by existing laws and the unvarying decisions of all 
Courts, no foreign administrator can berecognized? Can it 
be that a hope is indulged, that when a decree shall have been 


/gotten here, that the administrator will, to avoid imprison- 


ment, clandestinely withdraw the assests of the estate from 
Alabama, to satisfy it? Will his securities in Alabama su- 
pinely permit him to withdraw them from the jurisdiction 
to which they belong, and suffer them to be distributed un- 
der a Georgia decree, instead of an Alabama decree, ‘by 
which last only can they be protected in their sewirify-ship? 
But, suppose the whole process and powers of a Georgia 
Court shall have been exerted to give effect to its decree, 
without success, and complainants should be driven to a suit 
in Alabama upon the decree obtained here, can any man 
indulge the expectation that an’ Alabama Court will allow 
such a judgment to shut. out the defences and resistance 
which her administrator made here to it? If opened up, can 
any one be so credulous as to think that the comity of States 
(which has been so utterly disregarded by our Cunrts) will 
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induce her tribunals to lend their aid to give effect toa de - 
cree thus obtained,—a decree infringing her laws, and com.. 


pelling her officer to account elsewhere than to herself? 

If these ideas are pondered and pursued, they cannot but 
awaken a deep solicitude as to the consequences which are 
likely to ensue from the disregard of that comity which, 
when analized, will be found to be nothing but the expan. 
sion of familiar common law principles, to meet the exigen- 
cies of commerce and intercourse, and are, as such, already 
incorporated into the jurisprudence of nearly ail the States. 
There are many other subjects than that of foreign adminis- 
trations, requiring the like application of these common law 
principles, in aspirit of liberality and confidence, to prevent 
conflict; as, marriage and divorces in foreign States, wills, 
legitimacy, succession, foreign contracts, etc. Whilst we 
are sensible that many questions springing out of these sub- 
jects are yet vexed, and have not been reduced to any uni- 
form rule demanding our obedience or commanding our as 
sent, we are strongly persuaded that most of them admit of 
easy and just resolution, if the Courts of the several States 
would exhibit, in their decisions, more confidence in the jus- 
tice and impartiality of the laws of each other, as well as in 
their honest administration. Comity is reciprocity. It can 
not be that the laws of the several States of the Union differ 
so materially, now, in policy or in the nature of their insti- 
tutions, as to require the application of that unquestionable 
defensive right of every sovereignty,—that of protecting its 
citizens against the operation of the laws or doctrines of 
another State, incompatible with their safety, or injurious to 
their interest. Will it not be in time to call into action this 
dormant energy of restraint or prohibition, when a case of 
palpable wrong has been done, or is sought to be done, to its 
citizens, by the allowance of the laws of another State ope 
ration within its limits ? 

Resuming the thread of this opinion a little more closely, 
from which we were led aside to express some general views, 
we feel that some comment is called for upon many of the 
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de. American cases which have directly or incidentally adjudi- 
| cated points involving a conflict of laws; especially, as in 
- them apparent contradictions meet the eye of every one 
but ~| who has gone through them with care. We do not purpose 
taking up case by dase, or indeed any one of them, with a 














are 

ich, view to illustrate our remark. These contradictions, we are 

an- | inclined to think, have arisen rather from a misapplication 

en. ) of established principles than by decisions on wrong princi- 

dy ples. Thus, we find the entire class of cases referred to 

es. | fully recognizing the following general doctrines of law : 

iis | That every State possesses exclusive sovereignty and juris- = 
aw diction within its territory. That the laws of every State a 


mt | affect and kind, directly, property, whether real or personal, .. 
ls, within its territqgial limits. That no State can, by its laws, 
| control property or Pérsons gut of its territory. That the 
1b- obligatory character and force of thg Jaws of any State 
ni- within the limits of another State, depend upon_the laws, 
jurisprudence, and polity of the latter, and its CXPTCS py ey 





of | tacit consent. That a State may entirely prohibit the ope- 
€3 ration of the laws of another, within its own territory, may 
is: | modify their effect, or give full operation to their provisions. 
in That no State can be called on to sacrifice her own interests 
| in favor of another, or to enforce doctrines incompatible 
or with her happiness, her safety, or violative of her sense of 
i. justice. 

le These are to be enforced by each State for itself; but not 
tg in such a mode as to make inoperative, or conflicting with 
of other principles of law of equal obligation ; as, for instance, 
0 that the descent and distribution of real property is to be 
s | disposed of according to the lex red site; and that personal 
f property, without reference to the locality in which it may 
s | happen to be, upon a man dying intestate, in its descent and 
. | distribution, will be governed by the lew domicilii ; that a 


foreign executor, administrator, or guardian can not, as 
such, either sue or be sued without the jurisdiction from 
which they derive their authority. 
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May the confusion which clouds these decisions be attrj. 
buted to the omission to observe this cardinal rule,—that the 
laws of every State, in force within its own limits, ought to 
have the same force every where, so far as they do not pre 
judice the rights of other States or of their citizens? 

Looking to the case before us, we are at a loss to discover 
upon what principle it was begun or retained, if it was not 
on the ground that complainants were citizens of Georgia, 
and that it was the duty of our Courts to take care of their 
interests as such. We have, in commenting on the case in 
18th Geo., already expressed our dissent to any doctrine 
which makes a discrimination among suitors ; for if there be 
jurisdiction over a subject, the right of suit belongs equally 
to all. Nothing could be, or ought to be, more offensive to 
other States, than such a selfish policy. Let the States of 
the Federal Union adopt, severally, each for itself, such a 
rule of conduct, and it will be palpable that there could be 
no such thing as comity : on the contrary, perpetual discord 
and irritating jealousies. If begun or retained upon the 
score of the inconvenience to which our citizens would be 
subjected by compelling them to resort for the maintenance 
of their rights to foreign tribunals, unless the foreign 
administrator was held amenable here, it seems to ‘be an 
appropriate answer to reply,—is it not to be found in all 
things? Can any large or just rule be carried out, without 
individual cases of hardship resulting? Should such incon- 
venience as that mentioned, prevent the application of a rule 
of undoubted utility ? 

If the common law rules herein stated are sound, may it 
not be pertinently asked, Why should a Court in Georgia 
undertake to adjudicate a case involving all these principles, 
when, at the same time, it is conceded that the entire estate 
of Erwin is in Alabama, in the course of administration! 
It is to be presumed that the vouchers of this administrator 
are on file in the Probate Court of Alabama; that his ac 
counts have been rendered there, revised and scrutinized, 
under exceptions to them by creditors or heirs, and been 
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passed upon by a judicial officer. Why should such admin- 
istrator be put to the trouble and expense of procuring exem- 
plifications of those accounts and vouchers, to answer a suit in 
g remote jurisdiction—in another State—where new forms of 

rocedure obtain, perhaps new rules of evidence applied ? 
Why should the labor of acquainting themselves with the 


, jurisprudence of another State, be unnecessarily imposed on 


the bench and bar, so as to fit them for the duties of ex- 
pounding and applying those laws? Nor will the labor — 
stop with learning the laws of one foreign state, so as to 
meet a pending case: other cases, under other State laws, 
may arise; and those laws, too, must be learned. The ac- 
quisition of so many systems of law cannot be made by any 
intellect, however capacious. 

The absurdity of the claim of jurisdiction over a foreign 
administrator, to compel an account and settlement, may 
be more fully shown thus: we will suppose that, as well 
as in Georgia, creditors and heirs of an intestate of Ala- 
bama are citizens of South Carolina, North Carolina, Vir- 
ginia, Maryland, Pennsylvania, and New York; that, 
by some agency they shall severally learn that the Alabama 
administrator designs to visit New York to purchase a stock 
of goods. The administrator, as he touches the Soil of Geor- 
gia at some railroad station, is arrested by the heir in Geor- 
gia, by Quia Timet or Ne Hueat; the administrator gives 
bond, and is released, and proceeds on his route; when he 
reaches Charleston, he is arrested by a creditor, under simi- 
lar process; he gives bond again, is released, and resumes 
his journey ; at Weldon, Richmond, Baltimore, Philadelphia, 
and New York, a creditor or heir of his intestate is found 
eager to secure his claim; at each of these points he under- 
goes arrest, as he had before in Georgia and South Carolina, 
and to free himself from imprisonment, he is compelled to 
give bond, if he can, if not, to be incarcerated. Thus, the 
Alabama administrator has to run the gauntlet of seven con- 
flicting judiciaries, each asserting full power to compel him 
to account and pay over. Is it not apparent that if any one 
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of these seven States where suit has been begun, has the jn. 
risdiction claimed, the other six have it also? Such a state 
of things might occur; but whether it does or not, it ex. 
hibits the naked deformity of the assertion of jurisdiction 
by seven States, at the same moment, against the adminis. 
trator of Alabama, who is accountable to these suitors only 
in the Courts of the State from which he derives his powers, 
Let us suppose, further, each of the seven suits carried to 
judgment—and each dissimilar—which of them is he to 
obey? 

Who would become an administrator if thus liable to 
suits? Who would be rash enough to become the security of 
an administrator, if he is to be affected by each of these 
judgments ? 

Now, whilst the comity of States, founded upon the com- 
mon law principles mentioned in this opinion, demands a 
disclaimer of a jurisdiction in the Courts of Georgia to 
compel the Alabama administrator of Erwin to an account 
and distribution here, of the estate in his hands, we would 
not be understood as denying, that in some peculiar cases, 
that our Courts might not lend their aid in compelling a 
foreign administrator, executor, or guardian, who had ab- 
sconded, or removed the trust property illegally without its 
appropriate jurisdiction, or was palpably converting that 
property to his own use, or doing anything clearly in vio- 
lation of his trust, and to the prejudice of creditors and 
heirs, on the soil of Georgia, to give security, or arrest the 
injury likely to be done, in such form, and by such means, 
as will best comport with the limited power exercised—a 
power to be employed with great caution, upon a well sup- 
ported case, and solely as ancillary to the decrees and judg- 
ments of the State from which he holds his commission. 

To this extent they may exercise jurisdiction, but not be 
yond. 

We conclude by saying, that we believe both principle 
and authority fully establish the doctrine, that a foreign ad- 
ministrator, executor, or guardian who brings or transmits 
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property here which he has received by foreign commission, 
or if he is personally present, are not, either in their repre- 
sentative capacity or personally, liable to a suit here at the 
instance of either creditor, heir, legatee, or ward; nor is 
such property liable here to their claims; but all of them 
must resort for satisfaction to the original forum of their ap- 
pointment. 

We, therefore, reverse the judgment below, and order the 
bill of complainants to be dismissed. 


Dovauerty, for plaintiff in error. 


Bianam, for defendants. 





Joun F. Lawson, Administrator de bonis non of John Mar- 
tin, deceased, plaintiff in error, vs. Ropert CunnIncHAM, 
Administrator de bonis non of James Cunningham deceased, 
defendant in error. 


A nominal party cannot be constituted an administrator and thus by uniting him with 
the real party in interest, withdraw the jurisdiction from the county of the residence 
of the latter. Such a proceeding would be a fraud upon that provision of the Consti- 
tution which guarantees to the defendant the right to be sued in the county of his resi- 
dence. 


In Equity. In Bibb Superior Court. Bill for Discovery, 
Relief, &c. Tried before Jupcz Lamar. May Term, 1860. 


James Cunningham, the intestate of the defendant in error, 
diedin Jones county, in 1811. Robert Cunningham, his 
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nephew, and the father of Robert Cunningham, the defen. 
dant in error, administered upon his estate, and in his char. 
acter of administrator, brought an action of trover, in 1830, 
against one John Martin to recover certain negro slaves. In 
the next year, 1831, the action was dismissed at the defen. 
dant’s cost. 

In 1851 or 1852 Robert Cunningham the elder, the same 
who was the original administrator of James Cunningham, 
deceased, died in Bibb county. In February, 1856, Robert 
Cunningham, the younger, the present defendant in error, 
obtained letters of administration de bonis non upon the e- 
tate of James Cunningham, deceased. In August, 1856, let- 
ters of administration upon the estate of Robert Cunning. 
ham, the elder, were granted in Bibb county, to one Elias 
H. Tillinghast, who married a daughter of his intestate, and 
the sister of Robert Cunnigham, the younger. Tillinghast 
resided in Bibb county. 

In September, 1856, Robert Cunningham, the younger, 
defendant in error, in his character of administrator de bonis 
non of James Cunningham, deceased, filed his bill, in Bibb 
Superior Court, against John F. Lawson, of Burke county, 
the plaintiff in error, as administrator de bonis non of John 
Martin, deceased, and Elias H. Tillinghast, of Bibb county, 
as administrator of Robert Cunningham, deceased, charging 
that the action of trover above referred to was dismissed and 
settled by fraud and collusion between the parties thereto, 
and that John Martin, after the settlement, removed the ne- 
groes beyond this State; and praying an account for the 
value of the negroes, their increase and their hire. 

Lawson, by his answer, urged the want of jurisdiction in 
Bibb Superior Court, as follows: “This defendant admits 
that Elias H. Tillinghast is the administrator of Robert Cun- 
ningham, as is charged in said bill, but insists that said Elias 
H. and said complainant are endeavoring to defraud said 
estate of John Martin out of a large amount of money by 
bringing said bill against this respondent, and making said 
Elias H. a party defendant, for the purpose of proceeding 
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against this respondent in said county of Bibb, whilst said 
respondent is a citizen of the county of Burke, in said State.” 

« And this defendant, further answering, says that said Til- 
linghast, so far as this defendant is jnifosinied and believes, 
took out letters of administration on the estate of said Ro- 
bert Cunningham for no other purpose than to be, as such 
administrator, a party defendant to said bill, and thereby 
give jurisdiction of said cause to the Superior Court of Bibb 
county ; whereas, this defendant against whom alone, as ad- 
ministrator de bonis non, etc., of John Martin, is any decree 
really sought, is, and was at the time of filing said bill, a 
resident of Burke county. That said Robert Cunningham 
had no estate upon which to administer, and that said Til- 
linghast has made no returns as administrator; that the 
bond given by him is only:in the sum of one hundred dol- 
lars, the complainant being the security thereon and insol- 
vent, * *and this defendant says the whole thing was 
done in fraud of the law, and with no other purpose than to 
institute a suit against this defendant in Bibb county. That 
said Tillinghast has made no answer to said bill, but the 
same has been taken as confessed against him.” 

At the trial, which took place at May term, 1860, Walliam 
M. Riley testified, that he was now the Ordinary of Bibb 
county. There are no returns of E. H. Tillinghast, as admin- 
istrator of Robert Cunningham, deceased, on record in the 
Ordinary’s office. Knew Robert Cunningham, deceased. 
He had no property—was insolvent, so far as witness knows. 
He was for many years the keeper of the Macon Bridge. 

William T. Massey testified, that he was Ordinary of Bibb 
county when letters of administration were issued to defen- 
dant Tillinghast, on the the estate of Robert Cunningham, 
deceased. That citation was issued at the instance of com- 
plainant for said Tillinghast. That Tillinghast did not come 
forward to get letters at the proper time, and the matter was 
continued once or twice, as well as he recollects. Finally, 
Tillinghast came with complainant and Thomas P. Stubbs, 
and took out letters, complainant signing Tillinghast’s bonds. 
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Witness asked the parties what estate Robert Cunningham, 
deceased, left, and what necessity there was for an adminis. 
tration. Stubbs, or one of the parties, responded, the others 
‘being present, that it was necessary to have administration 
on the estate of said deceased, in order for complainant to 
bring this suit in Bibb county, and Tillinghast had been in. 
duced to administer for that purpose. Witness understood, 
from the conversation, that Stubbs, as attorney for com- 
plainant, had so advised, and that Robert Cunningham, de- 
ceased, left no property or estate. 

The bond given by Tillinghast, on obtaining his letters of 
administration, was introduced. It was given in the penalty 
of one hundred dollars, with the complainant in the bill as 
security. 

There was a great mass of evidence on other points; but 
the foregoing is all that bore directly on the question of 
jurisdiction. 

The evidence being all in, on both sides, defendant’s coun- 
sel moved the Court to dismiss the bill, on the ground, 
among others, that Lawson, being a resident of Burke 
county, could not be coupled with Tillinghast, as a party 
defendant to a suit, such as the pleadings and proof showed 
this to be, located in Bibb county. The Court overruled the 
motion, and Lawson excepted. 

The Court then charged the jury, “ that it made no differ- 
ence at whose instance or for what purpose Tillinghast be 
came administrator of Robert Cunningham, deceased ; but 
if they believed, from the evidence, that John Martin and 
Robert Cunningham, deceased, colluded together in the 
transaction about the negroes, to defraud the heirs of James 
Cunningham, deceased, then, Lawson was properly joined 
with Tillinghast in this suit, and the suit was properly loca- 

ted in this county. If the jury believed there was no such 
collusion, then, they would find the question of jurisdiction 
in favor of Lawson. 

“That two questions were involved in the case; one as to 
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the jurisdiction of this Court, so far as Lawson, the admin- 
istrator de bonis non of J hen Martin, was concerned, he 
being a non-resident of Bibb county and denying the right 
to be sued in the same as a co-defendant with Elias H. Til- 
linghast, the administrator of Robert Cunningham, deceased ; 
the other, conceding the right of jurisdiction, whether or 
not the defendants, or either of them, are or is liable, at all, 
to the complainant. 

“ You may abridge your labors by deciding the question 
of jurisdiction first ; and if you believe, from the evidence 
in the case, that the transactions between Robert ‘Cunning- 
ham and John Martin were fair, or that they did not fraud- 
ulently confederate with each other, and perpetrate a fraud 
against the heirs at law of James Cunningham, deceased, in 
the settlement of the trover cause formerly pending in Jones 
Court, or in any other manner alleged in the complainant’s 
bill, in relation to the property or claim for which this pro- 
ceeding was instituted, you should find for the defendant Law- 
son, the administrator de bonis non of John Martin, which 
will supersede the necessity of any further investigation of 
the case, so far as he is concerned ; but if you should believe, 
from the testimony submitted to you, that they did combine 
and confederate together, to practice a fraud on the heirs at 
law of James Cunningham, deceased, in the manner as 
charged by the complainant, and consummated the same, 
then, this Court has jurisdiction of the cause, and you 
should so determine, and proceed to the consideration of the 
merits of the case. 

“Tam requested by the defendant’s counsel to charge you, 
that if Tillinghast, the administrator of Robert Cunning- 
ham, deceased, being neither a creditor or heir at law of 
James Cunningham, and that should Robert Cunningham, 
the administrator de bonis non of James Cunningham, de- 
ceased, have procured him to become the administrator 
of Robert Cunningham, being his security in the small 
sum, as proven, that said administration is fraudulent, 
and that this Court cannot, for that reason, exercise or 
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entertain jurisdiction of this cause; and that you should 
find for the defendant Lawson. The Court declines giving 
you this request in charge; but, on the contrary, charge 
that Robert Cunningham, the administrator of James Cun. 
ningham, if as such administrator de boncs non, representing 
the heirs at law of his intestate, had any lawful claim 
against Robert Cunningham, deceased, he had a right to 
proceed to procure administration on said estate, and that 
the same was not void or fraudulent, and that the plea to 
the jurisdiction of the Court could not be sustained on that 
ground.” 

The jury found a verdict against both defendants 5 and as 
soon as the same was returned, the Court inquired of the 
jury what finding they had made on the question of juris 
diction. The foreman, at: first, responded that very little 
was said about that in the jury room; but, he and several 
of the jury stated, after a little hesitation, that they had 
found in favor of the jurisdiction. A. M. Lockett, however, 
one of the jury, stated that he lost sight of the question of 
jurisdiction, and did not hear anything about it in the jury 
room. The jury thus differing, as to whether this point had 
been determined by them, the Court propounded the inqui- 
ry relative to their finding several times, putting the ques 
tion, the last time, in substance, as follows: ‘ Did you find 
that Martin and Robert Cunningham, deceased, colluded 
together in perpetrating a fraud on the heirs of James Cun- 
ningham, deceased?” Mr. Lockett concurred with the rest 
of the jury in saying they had so found. The Court then 
said that if they had thus found, the finding was in favor 
of the jurisdiction. To all this counsel for Lawson ex- 
cepted. 

The Court then permitted counsel for complainant to 
write out a verdict, commencing with, “ We, the jury, find 
for the complainant the jurisdiction of this Court ;” which 
verdict was signed by the foreman; and the counsel for 
Lawson excepted. 
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Counsel for Lawson then moved for a new trial on twenty- 
four grounds, among them the following : 

9. Because the Court erred in ruling that the question of 
jurisdiction of this Court over Lawson, was a question to be 
submitted to the jury, under the evidence; in submitting 
said question to the jury ; and as to his charge to the jury 
on the same. 

92. Because the jury found against the charge of the 
Court respecting the question of jurisdiction. 

The Court overruled the motion, and counsel for Lawson 


excepted. 


Wurrrtz and Lanter & Awnperson, for plaintiff in error. 


B. Hut, for defendant. 


Loumpxin, ©. J. 


I shall address myself exclusively to the question of juris- 
diction as it disposes of the case, at least for the present, and, 
as.it will be seen in the course of this opinion, not for the 
purpose of avoiding labor in examining the twenty-four 
grounds taken on the motion for a new trial, but for defend- 
ing and protecting an important right guaranteed by the con- 
stitution of the State to the plaintiff in error, and that is the 
tight which every man has of being sued in the county of 
his residence, unless in certain excepted cases, in which this 
is not included. 

It is admitted, and the fact is abundantly established by 
the proof, that Robert Cunningham left no estate to be 
administered ; that Tillinghast is a mere nominal party, and 
became the administrator for no other purpose but to enable 
the complainant to institute suit 'in Bibb county; and that 
this proceeding was adopted under the direction and by the 
professional advice of the late Thomas Stubbs, Esq., then of 
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counsel for the complainant in the bill: and the broad ques- 
tion submitted now, for our adjudication is, can the defend- 
ant John A. Lawson be deprived of his constitutional privi- 
lege of being sued only in Burke county, by combining him 
with a nominal party constituted for this purpose alone? 
Will the law sanction such a perversion? We unhesitatingly 
answer in the negative. 

To sanction such a proceeding would be a fraud upon the 
constitution. The framers of the fundamental law supposed, 
and we think very wisely, that the right thus secured ‘to 
defendant was worthsomething. It involves, amongst other 
things, the convenience of attending court, of procuring the 
attendance of witnesses, and collecting testimony, of obtain- 
ing securities if they should be required in case of appeal 
and other emergencies, and the still more important object 
of them all, to have the rights of parties passed upon by 
one’s neighbors, instead of strangers. And yet all these and 
many other advantages which might be mentioned are 
ignored by a combination, thus got up, to evade the plain 
provision of the constitution. And this done, too, to transfer 
to the complainant the benefit that would have resulted to 
the defendant by filing the bill in the proper forum. Why 
transfer to Cunningham the privileges vouchsafed to Lawson, 
by removing the litigation from Burke to Bibb. True, 
there are cases where, from necessity, you may elect between 
one of several counties. No such necessity exists in the 
present case. 

And what possible effect can the collusion between Mar- 
tin and Cunningham, upon which so much stress has been 
laid, have to do with the question? In fact, the Court below 
put the question of jurisdiction to the jury, as bearing upon 
the issue of fraud or no fraud between Cunningham and 
Martin, and the finding of the jury upon this point decided 
the question as to the jurisdiction. When, in truth and in 
fact, it had no conceivable connection with it; and for this 
reason, if no other, a new trial should have been granted. 

If these parties have rights, and we could assign many 
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and cogent reasons for doubting it, a few of which were inti- 
mated when this case was before us on demurrer, 21st Ga. 
Rep. page 454, let them assert them in the usual way 
pointed out by the constitution and laws, and they will be 


heard. 
Judgment reversed. 





Grorce W. Amos, plaintiff in error, vs. Taz Strate or Gror- 
a1, defendant in error. 


[1.] A negro is prima facie a slave. 

[2.] If a party indicted for selling spirituous liquors to a slave, wish to justify under 
authority from the owner, he must make out his justification by proof. 

[8.] Can the owner delegate the authority to furnish spirituous liquors to his slave ? 
Quere? 


Indictment for Furnishing a Slave with Spirituous Liquors. 
In Talbot Superior Court. Tried before Judge Workitt. 
March Term, 1866. 


The error alleged in this case, is the refusal of the Court 
to grant a new trial on the ground that the verdict was con- 
trary to law and to evidence, and {that the Court erred in 
charging the jury. 

The indictment was found at March Term, 1864, and laid 
the offence on the first of the preceding ‘January. It de- 
scribed the negro as a man slave, the name and residence 
of whom were to the jurors unknown. 

The evidence was that Jra 7. Cox, the witness, went tothe 
store or shop of defendant, during the Christmas holidays, 
just about the 1st of January, 1864, in the county of Talbot, 
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and saw a negro whom he did not know, but thought he was 
a negro belonging to the estate of Robert Persons, taking a 
drink out of a decanter, and saw him hand the defendant a 
$2 bill, Confederate money. Defendant returned $1 in 
change, and the negro said he would take another drink, 
which he did. Defendant kept the change. Witness took 
a drink of liquor out of another decanter, but did not know 
what the negro drank. It was colored. Thenegro was then 
staying in Columbus. Witness was acquainted with defend. 
ant’s negroes, and never saw this one about his premises be- 
fore or since. Ifit was his negre, witness did not know it, 

The charge of the Court complained of, was that if the 
proof showed that liquor was sold to a negro, the law pre- 
sumes he was a slave; and that it did not devolve upon the 
State to show ‘that the sale to the negro was without the 
consent of his owner, but that if defendant had the owner's 
consent he might prove it. 


Beravné, for plaintiff in error. 
Soricrror GENERAL, for defendant. 
Watker, J. 


The defendant was tried for the offence of furnishing 
whisky to a slave for his own use, and was convicted. He 
insists that a new trial should have been granted, because 
the proof failed to show that the negro was a slave, or if a 
slave, to whom he belonged; and failed to show that he did 
not belong to defendant. “All negroes and mulattoes are 
deemed prima facie slaves, and it rests upon those alleging 
freedom to prove it.” Code, sec. 1600. In this case there 
was no evidence that the negro was free. 

By the Code, sec. 4491, no owner or any other person 
whatsoever shall sell or furnish any slave or free person of 
color with any spirituous liquors for his own use, provided 
the owner, etc., may furnish his own slaves, or those in his 
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employ, with such quantity as he may believe is for the 
benefit of such slave. There is no evidence that this slave 
belonged to defendant, or was under his care; indeed, the 
evidence is pretty satisfactory that he belonged to some one 
else. If he had been the property of defendant, he could 
have proved it. When the State proved that defendant sold 
the liquor to the slave for his own use, a prima facie case 
was made out, and, unexplained, became conclusive. 

[2] No explanation was made by defendant, and, we think, 
under this state of facts, the Court certainly did right to 
charge the jury, that it did not devolve on the state to prove 
that the sale was made without the consent of the owner ; 
but that if defendant had the owner’s consent he might 
prove it. We think the principles decided in Sweeney vs. 
The State, 16 Ga. R., 467, sustained the Court below in the 
rulings in this case. 

[3] It may be a very grave question whether any sort of 
permission from the owner would have been a protection to 
defendant. It would seem that the authority to furnish 
spirituous liquors to a negro for his own use, can not bedele- 
gated at all. Reinhart vs. The State, 29 Ga. R., 525. The 
conviction, we think, was right, and the Court below very 
properly overruled the motion for a new trial. 

Judgment affirmed. 





Jonn Gavtt, plaintiff in error, vs. Taz Srate or GroratA, 
defendant in error. 


A druggist selling at his drug store whisky, less than a quart, on the statement of a phy~ 
sician that it is wanted for medical purposes, is, if not licensed as a retailer of spiritu- 
ous liquors, subject to indictment and conviction for retailing without a license. 
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Misdemeanor. Tried in Whitfield Superior Court before 
Jupae Warker. April Term, 1863. 


The plaintiff in error was indicted for selling whisky by 
retail without a license. 

Thos. McAllister testified, that he, the witness, was a prac- 
ticing physician in Dalton, and that in December, 1862, one 
Mangum came to him for an order to the drug store of Black, 
Dowdy & Co., in Dalton, for some whisky for medical pur- 
poses—to make camphor, as he represented ; that he wrote 
an order or certificate for one pint ; that Mangum then stated 
to witness that he himself could not get the whisky with the 
order, because it was known that he was a drinking man, 
and asked witness to go for it, as he was a physician; that 
witness went, and stated to Gault, the plaintiff in error, who 
was the clerk in the drug store, that he wanted the whisky 
for Mangum; that Gault refused to let him have it, until 
witness stated that it was for medical purposes—that it was 
all right, and to let Mangum have it; that Gault then, Man- 
gum not being present, went and got a pint of whisky for 
Mangum, and witness paid for it. He testified, further, that 
Dr. Black, one of the owners of the drug store, was a physi- 
cian, and that Gault was his drug clerk. 

It was admitted that Dr. Black was a regular physician, 
and that the firm carried on the drug business, and put up 
prescriptions for physicians in their business. 

The Court charged the jury as follows: “It is insisted 
that defendant is not guilty, because Dr. Black, one of the 
firm of Black, Dowdy & Co., the owners of the drug store, 
is a licensed physician, and therefore defendant, as a clerk 
of the firm, is authorized to sell spirituous liquors by retail, 
when the same is intended for medical purposes. In the 
opinion of the Court, such is not the law. The fact that Dr. 
Black is a licensed physician does not justify the defendantin 
selling spirituous liquors by retail, and if it has been proved 
that defendant sold spirituous liquors in quantities less than 
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one qaurt, youshould find him guilty ; otherwise, not guilty. 
[find no authority in the statute to sell on the order or certifi- 
eate of any one, without a license.” 

This charge is complained of as erroneous. 


Axm, for plaintiff in error. 
Parrott, Solicitor General, for the State. 
Harris, J. 


If in fact whisky was what it has been argued to be, a 
drug, then, we apprehend, the payment by an apothecary 
for a license to vend drugs would have protected him against 
this indictment. We are old fashioned, and perhaps igno- 
rant of the expansion of many words in modern use, 
amongst them the word “drug.” We have grown up with 
the idea, that drugs were compounds, mostly of mineral, 
animal, or vegetablesubstances, made by apothecaries and 
others, and used as medicine in the treatment of disease, 
and commonly called physic. We cannot well see how 
whisky can be, with propriety, included in the term last 
used. That term carries along it with ar idea, inseparable 
from it, of something repulsive, nauseous—at which the 
gorge heaves. Whisky, on the contrary, is inviting, exhila- 
rating; and to procure it, many a poor wretch will sell the 
last cow which gives sustenance to his little children, the, 
bed, even, on which a miserable wife, who clings to him in 
sunshine and in storm, lies down at night to recruit her 
strength for the morrow’s toil. Can that be a drug that is 
so loved, and for which thousands are daily sacrificing every 
thing which should be dear to man on earth, and even the 
hope of Heaven? 

It is certainly sometimes taken medicinally ; never as a 
drug. 

Nor will whisky fall within another sense of the term 
drug, viz, that of being a commodity that lies on one’s 
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hands, and is not saleable in market; or, an article of slow 
sale, and for which there is little demand. If-these are the 
characteristics of a drug, is it not a palpable misnomer to 
call whisky one? 

So much in answer to the argument. The record shows 
that plaintiffin error did sell whisky in a quantity less than 
a quart. To vend it in less quantity than a quart requires 
a license to be had. Without such license, the vendor 
is a violator of a revenue law of the State, and is pun. 
ishable, when convicted, by fine. Apothecaries, phygi- 
cians, merchants, hotel-keepers, indeed, all persons who re. 
tail spirituous liquors in a quantity less than a quart, must 
obtain, direct, a license upon the payment of the sum fixed 
by law, or take the consequences of their failure. 

Judgment affirmed. 





D. W. & J. G. Viscuer, plaintiffs in error, vs. Tae Taxzor- 
ToN Brancu Ramroap Company, defendants in error. 


[1.] Where the book of minutes containing the proceedings of a corporation, is pro- 
duced in response to a notice from the opposite party, and portions of it read on the 
trial, the corporation may read such other portions of it as relate to the same subject- 
matter. 

[2.] The law in this case having been fairly submitted, and there being sufficient evidence 
to sustain the verdict, a new trial is refused. 

[2.] What is the measure of damages against a railroad company, for fraudulently hinder- 
ing a contractor from completing its road? Quere? 


In Equity. InTalbot Superior Court. Bill for Discovery 
and Relief. Tried before Grorcr A. Hatz, an Attorney at 
Law, selected by the parties. March Term, 1861. 


The bill alleged that in November, 1852, the defendants 
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in error contracted with the plaintiffs in error, that the latter 
should do the work of grading, etc., on the Talbotton Branch 
Railroad at the prices fixed by certain sealed proposals sent 
in by the plaintiffs in response to an advertisement published 
by the defendants, inviting such proposals. That the plain- 
tiffs expended money in the hire of hands, the purchase of 
animals and impliments and other supplies, for the execu- 
tion of the work, and entered upon, and did actually com- 
mence its execution, when the defendants gave them notice 
that the Company had declined for the present to carry on 
the work, on account of pecuniary embarrassment, and 
requested them to abandon the contract and stop work under 
it for a short time, until the Company could better see their 
way. That the plaintiffs, thereupon, stopped work, but re- 
fused to abandon the contract on account of the great 
expense they had incurred. That after this, the defendants 
declined further to prosecute the work, and prohibited the 
plaintiffs from proceeding therein. That if they had been 
permitted to proceed, their profits would have amounted to 
ten thousand dollars, or other large sum; and that their 
expenditures in outfit and for labor, the items of which were 
minutely set forth, amounted to the sum of two thousand 
four hundred and seventy-five dollars. 

The bill stated that the facts alleged in the same could not 
be established by the rules of the common law, and that the 
plaintiffs could have no adequate relief but in a Court of 
Equity. It prayed for compensation in damages, and for 
general relief. 

By an amendment, the bill was made to allege further, 
that after the plaintiffs had prosecuted the work with thirty- 
five or forty hands over forty days, notwithstanding, by the 
contract, the work was to be paid for in cash, the Company 
did not and would not pay anything whatever; but pre- 
tended they would do so, and made a pretended effort to do 
so by assessing the stockholders twenty-five per cent on their 
subscriptions, a sufficient portion of which being collected to 
pay the officers of the Company and some other debts, the 
68 
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Company had a meeting at which they agreed to pay off the 
debts due their members, and the stockholders refused ty 
pay any more of their subscriptions. That the officers 
resigned until the Company could not do any kind of bug. 
ness for want of aquorum; and the plaintiffs being thns 
treated, and having no means to carry on the work without 
compliance with the contract by the Company, they were 
thus fraudulently and wrongfully compelled to abandon the 
contract. 

The amendment then went on to enumerate the exact 
quantity of the several kinds of work embraced in the con. 
tract; and charged that the profits on the same would haye 
been $7,516.99, which amount, added to the money expended 
by the plaintiffs and their losses on the hire of negross 
engaged for the work, made the entire loss which the plain. 
tiffs sustained by reason of the premises, $10,286.99. 

By another amendment, the bill was made to allege that 
the plaintiffs would have been entitled to fifty thousand 
dollars for completing the work under the contract, which it 
averred was entire. That the defendants fraudulenly com. 
pelled them to abandon the work, or to suspend it, by false 
and fraudulent pretences, by resigning and refusing to make 
any preparation for payment. It averred that the plaintiffs 
always had been and were still’ willing, and now offered, to 
perform, and prayed a decree for the entire value of the 
contract. 

The bill and amendments were answered on oath in be 
half of the defendants, by Z. B. Trice, the last President of the 
Company; and the answer denied positively that any con- 
tract was ever concluded, or that any work had ever been 
executed by the plaintiffs in pursuance of a contract. On 
the contrary, it affirmed that the plaintiffs expressly refused 
to contract on the terms proposed by the Company. 

At the trial, a great deal of evidence was introduced, and 
some offered by the plaintiffs was rejected. The jury found 
a general verdict in favor of defendants; and the plaintiffs 
moved for a new trial, which the Court refused. 
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The further facts of the case, so far as they are reqisite to 
an understanding of the points of law decided by the Su- 
preme Court, are sufficiently stated in the opinion delivered 


by:— 
WALKER, J. 


We do not propose to examine severally the various errors 
alleged in this chaotic, and unnecessarily voluminous record. 
We have carefully considered all of them, and will announce 
the general conclusions to which we have come. 

[1.] Complainants notified defendant to produce, to be 
used as evidence, the book of minutes’*kept by defendant, of 
its proceedings. The book was produced, and complainants 
read various portions of it to the jury; in one or two in- 
stances reading only a portion of the action of the board of 
directors as there recorded, although other portions of the 
proceedings of the same meeting related to the same sub- 
ject matter. Inthe argument of counsel of defendant, other 
portions of the book, not read by complainants, but relating 
to the same subject matter, were read and insisted on as evi- 
dence already before the jury. This was objected to, and “the 
Court ruled that the book having been produced on notice, 
and ‘portions of the same having been read to the jury by 
the complainants, that the whole of said book, so far as the 
same related to this matter, was already in evidence, and re- 
fused to exclude any part of the same. In Banks vs. Darden 
18, Ga. 2. 341, this Court says, “ when books are admitted 
in evidence, they are testimony before the jury, as to all en- 
ines appertaining to the same transaction ; still, the party 
offering 'them may select and read to the jury such portions 
as answer the purpose for which they were introduced by 
him, leaving it to the opposite party to submit any other 
part that he may see fit.” This would seem to prescribe the 
course pursued by the Court in this case. 

The argument of counsel, as we understand it, is, that only 
such portions of the book as had been read, was in evidence ; 













































SUPREME COURT OF GEORGIA. 


Vischer et al. vs. The Talbotton Branch Railroad Company. 


540 








and that although the other portions relating to the subject 
matter in controversy might be read by defendant, yet this 
would make it the evidence of the defendant and give to 
plaintiffs the conclusion of the argument, and any other 
right which they might have, growing out of the fact that this 
was the evidence of defendant and not of complainants. It 
is insisted that the facts in the Banks and Darden case, supra 
325, show this to be the rule laid down by this Court. Itisa 
suflicient repay to all this now, that no such point was made 
in the Court below, and this renders a decision of it here 
unnecessary, if not improper. Most clearly the defendant had 
the right, under the ruling of this Court, to read from the 
book “ all entries appertaining to the same transaction,” and 
that was, in effect, what the Court below ruled. If such 
reading gave complainants other rights, about which we 
express no opinion now, they should have insisted upon 
those rights at the proper time, and it is to be presumed 
would have obtained them. See, also, Wooten & Co. v. 
Nali 18, Ga. £. 609. 

[2.] Was there a contract express or implied entered into 
between these parties for the construction of the road? This 
was the controlling question in the case. Much testimony 
was before the jury pro and con, and while we are not pre 
pared to say that we would have found the same verdict, yet 
we do not think it so “strongly and decidedly against the 
weight of evidence,” as to require us, on that ground, to set it 
aside and grant a new trial. There was evidence on both 
sides, and where there is as much as there is in this case, 
and the law has been fairly submitted, we are unwilling to 
disturb the finding. 

Was the law fairly submitted? We have looked very 
carefully into all the requests to charge, and the charge as 
given, and we think the charge was as favorable for the com- 
plainants as, under the law, they could ask. 

The jury were properly instructed as to the amount of 
evidence necessary to overcome the answer of defendant. 
They were told that if there was a proposition made on the 
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one side, and accepted on the other, the contract was made ; 
that if the defendant first violated the contract, complain- 
ants were entitled to recover upon proof of the damage sus- 
tained by such violation; and that if complainants, under 
the authority, or direction, or at the instance of defendant, 
or of defendant’s authorized agent, expended money and 
means in preparing to undertake said work, though no con- 
tract was ever made, the complainants are entitled to recover 
the money and means thus expended, upon proof thereof. 
We think this was submitting fairly to the jury the merits 
of the controversy. If there was no proposition made and 
accepted ; if there was no breach of contract by defendant; 
if there was no outlay at the instance of defendant, in ex- 
pectation of a contract which was not made, where is com- 
plainants’ cause of action? The jury passed upon these is- 
sues: the Court below was satisfied with the finding, and 
we are not willing, under the circumstances, to disturb it. 
[3.] Much was said as to the proper measure of damages 
in the case; and it is claimed, especially, that the Court erred 
in ruling out Mr. Hull’s testimony, introduced for the pur- 
pose of showing the amount of damages complainants sus- 
tained, or rather what amount of profits they would have 
made if they had completed the work according to the stipu- 
lations of the alleged contract. The jury having found the 
facts against the complainants, renders it unnecessary to de- 
cide what would have been the proper measure of damages 
in case the finding had been otherwise. Mr. Hull, from a 
profile of the projected road, makes a calculation of the 
quantity of work to be done, an “ approximation” rather, 
and says “under ordinarily favorable circumstances some 
profit should be made on each of the “items of work at the 
price proposed. He enumerates various circumstances which 
it would be necessary to include “ in order to estimate accu- 
rately the cost,” and adds, “then, the weather would greatly 
affect the result, so that no exact calculation could be made 
until the job was finished.” “A good deal would depend on 
whether the hands were able to work,—much would depend 
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on whether they were well or sick, or runaway. If they 
were sick or runaway most of the time, the contractor would 
make nothing.” ‘ Railroad contractors, when experienced, 
do get frequently mistaken, as to underground work, and 
they sometimes find it to their interest to abandon a contract, 
and do sometimes abandon them.” ‘The proposition of com- 
plainants is to ascertain, by this sort of testimony, how much 
money defendant shall pay them. In the Coweta Falls Manu- 
facturing Company vs. Rogers, 19 Ga. R. 417, this Court 
decides that “ prospective profits, which are speculative and 
conjectural, are usually too remote and uncertain to enter 
into the estimate of damages to be allowed for a breach of 
contract.” In delivering the opinion in this case, Lumpkin, 
C. J., says, “we are inclined to think that this whole testi- 
mony, as to the gains which the plaintiff would have derived 
from this contract, had he not been prevented from realizing 
them by the delinquincy of the defendant, should have been 
rejected as too contingent and speculative, and too depen- 
dent upon the fluctuation of the markets, the chances of busi- 
ness, and other casualties, as to enter into a safe or reasona- 
ble estimate of damages. And in lieu thereof a calculation 
should have been made of the loss actually sustained by the 
hire of hands, the interest on the investment, and solid data 
like these, as the criteria of loss by the detention of the ma- 
chinery”—page 420. Weare aware that this case is not, in 
its facts, like the one at bar, but how very much aljke in the 
uncertainty of the evidence by which the amount of damages 
is to be ascertained. 

. Again, in the Water Lot Company vs. Van Leonard, 30 
Ga. L. 561, this Court decides, “that the measure of dama- 
ges was the interest on the investment for the time the 
machinery was not employed for want of water,” caused by 
the failure of the other party to perform his contract ; and 
affirms the case in the 19 Ga. We are aware that some 
cases hold that the proper measure of damages is, the differ- 
ence between the price to be paid and the actual cost of 
performing thecontract. There may be cases where this may 
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be tbe correct rule, but the cases already cited show the 
strong ten?ency of this Court to discard “ speculative pro- 
fits” and be cc:.trolled by “solid data,” in estimating the 
amount of damages to which a party may be entitled for a 
breach of contract. We do not inten? i> be understood as 
laying down a rule for ascertaining the amount c° damages 
a party, for a breach of contract of this kind, would be enti- 
tled to. It will be time enough to do so when the case before 
us shall make it necessary. 
Judgment affirmed. 


A. W. Hamumonp & Son, for plaintiffs in error. 


B. Hut, for defendants. 





CampseLt Watxace, Superintendent of the Western & At- 
lantic Railroad, plaintiff in error, vs. W. J. M. Tuomas, 
defendant in error. 


Asuit againstthe Western & Atlantic Railroad for the loss of tobacco shipped on said 
road, should be brought against the Superintendent in Fulton county, where the office of 
said road is located, and notin Whitfield county, where the tobacco was received. 


Case. In Whitfield Superior Court. Motion to Dismiss. 
Decided by Judge Mirner. April Term, 1866. 


This was an action on the case. 

The declaration alleged that, on the third day of Septem- 
ber, 1863, the plaintiff delivered to the defendant, at Dalton, 
in the county of Whitfield, and the defendant received cer- 
tain tobacco to be carried to Atlanta, there to be delivered 
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to the plaintiff or his consignee; and that the defendant diq 
not safely carry the same, but improperly lost a portion 
thereof, and failed and refused to deliver the same at Atlanta, 
to the plaintiff or his consignee; to the plaintiff’s damage, 
five thousand dollars. 

The defendant moved to dismiss the declaration for want 


of jurisdiction, apparent on the face thereof. The Court 


overruled the motion, and this is the error complained of. 
Mywnart and Barnyerr & Brecktey, for plaintiff in error, 
Dasyey, for defendant. 
Lumexiy, C. J. 


This was a suit brought in Whitfield county against the 
W. & A. R. R. by the defendant in error, W. J. M. Thomas, 
on the 3d September, 1863, to recover damages for nine 
boxes of tobacco, which was shipped from Dalton to Atlanta, 
and which the plaintiff alleges were lost. A plea was filed* 
to the jurisdiction of the Court, on the ground that said road 
could not be sued in the county of Whitfield, for this cause 
of action, but only in the county of Fulton, where the office 
of said road is located, according to section 898 of the Code. 
The plea was overruled, and error is assigned on this decision 
of the Court below. 

Its correctness depends upon the construction of the Act 
passed by the Legislature of Georgia, and approved 18th of 
April, 1863. (See pamphlet Acts of November and Decem- 
ber, 1862, and March and April, 1863, page 182.) 

The title of the Act is, “To declare the liability of the 
W. & A. R. R. for damages in running locomotives, to 
regulate the mode of bringing suits therefor, and to declare 
all suits brought against said road since the adoption of the 
Code, legal and valid.” The preamble then recites that 





* This, with what follows in relation to a plea, is an inaccuracy. There was no plea, 
but a motion to dismiss.—ReEp. 
' 
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« Whereas, the compilers of the Code have failed to embrace 
in the Code, the laws in relation to the liability of the W. & 
A. R. R. for damages in running locomotives and other ma- 
chinery on said railroad, for remedy whereof, etc.” 

It then enacts, “That all the laws now in force in this 
State for regulating the liabilities of railroad companies in 
this State for damages done by the running of locomotives, 
cars, and other machinery, be and the same are hereby declar- 
ed to apply equally to the W. & A. R. R., and that hereafter 
in the bringing of all suits against the W. & A. R. R. the same 
shall be regulated by the laws in existence at the time of the 
adoption of the Code, and all suits that may have been 
brought against said road, since the adoption of the Code, 
according to the laws existing at the time of its adoption, 
are thereby declared to be legal and valid as if the said 
Code had never been adopted.” 

Does the Act of April, 1863, repeal the Code as to the 
venue of this class of suits? Wethink not. Whether you 
look to the title, the preamble, or the body of the Act, they 
all point in the same direction, namely “the liability of 
the W. & A. R. R. for damages done in running locomo- 
tives, cars, and other machinery on said road.” But how 
is.it with other class of cases? Section 898 of the Code 
excepts those claims where, by the law, other railroads are 
allowed to be sued elsewhere than in the county where the 
office of said road is located. Now, other railroads could 
only be sued in any county through which they passed, in 
the following cases, to wit: for injuries to persons or things 
at crossings where there had been a failure to erect posts. 
See Code, sects. 680, 684. 2d, For the recovery of damages 
for injury to persons or property in or by the running of 
cars or engines; and 3d, on contracts to be performed in 
the county where suit is commenced. See Code, sec. 3317. 
It is manifest, therefore, that the Superior Court of Whit- 
field county had no jurisdiction of this case, whether we 
look to the exception in the 809th section of the Code already 
referred to, or to the provision in the Act of April, 1863, 
69 
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authorizing all suits against the W. &. A. R. R. to be regu. 
lated by the laws in existence at the time of the adoption of 
the Code. 

The best interest of the State and its citizens favors the 
interpretation which we have given to the legislation of 
the General Assembly in relation to the W. & A. RR. 
Otherwise, this invaluable auxiliary to the State, by the neg. 
ligence of subordinate local agents, or fraudulent combina- 
tions with them, would be greatly jeopardized, and the inte 
rests of the road sacrificed. 

Judgment reversed. 





Tue Strate or Georats, plaintiff in error, vs. B. H. Burry, 
Wexzorn Hires, and S. B. Hearn, defendants in error. 


A recognizance given by the master for the appearance of hisslave to answer a criminal 
charge, is no longer operative since the abolition of slavery. 


Scire Facias. In Gordon Superior Court. Decided by 
Judge Miner. April Term, 1866. 


The scire facias set out the following bond, and recited its 


forfeiture by an order WVisz granted at April term, 1865: 
“‘ Grorata, Gorpon County. 
Know all men by these presents, that we, B. H. Berry, as 
principal, and Wilburn Hiles and S. B. Heard, as securities, 
are held and firmly bound unto Joseph E. Brown, as Gover- 
nor, and to his successors in office, in the sum of six thousand 
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and five hundred dollars, to the true payment of which 
we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, 'firmly,’by these presents. Sealed with 
our seals, and dated this 27th of July, 1863. 

“The condition is such that whereas aslave, by the name of 
John, the property of said B. H. Berry, was committed by 
the proper Court to the common jail of said county, and after 
a hearing before the Inferior Court, under the habeas corpus 
writ, the said slave John was discharged from imprisonment, 
under bail of the said sum of six thousand five hundred dol- 
lars. Now should the said B. H. Berry produce the body 
of the said slave John at the next Superior Court, to be held 
in and for said connty, on the first Monday in October next, 
then the above bond to be void ; otherwise, to remain in full 
force and virtue. 

B. H. BERRY, [t. s.] 

WILBERN HILES, [t. s.] 

S. B. HEARD, [1. s.] 
“Approved: Taos. A. Fostsr, J. I. C.” 


Atthe April term, 1866, to which the scire facias was re- 
turnable, the same was demurred to on several grounds; 
among them, because the defendants were not bound in the 
recognizance to produce the negro at Court, or elsewhere, or 
todo anything else; and because no offence was specified 
in the recognizance. 

The Solicitor General offered to show by writings, such as 
the warrant issued by a magistrate, the entry of arrest 
thereon, the order of the committing Court, the writ of ha- 
beas corpus, and the bond to prosecute, and by parol evi- 
dence, the cause of taking the recognizance, and the offence 
with which the slave was charged. 

The Court sustained the demurrer, and dismissed the scire 
facias, on the ground that the recognizance did not state 
that the slave was charged with any crime or offence. — 

The errors alleged are, that the Court rejected the writings 
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and the parol evidence, sustained the demurrer, and dig. 
missed the scire factas. 


Parrort, Solicitor General, for plaintiff in error. 
Axtn, for defendant. 
Waker, J. 


At the time the owner entered into this obligation for 
the appearance of the negro, he was, by law, authorized to 
control the person of the slave. By the constitution of the 
United States, of the State of Georgia, and the laws of Geor- 
gia, the relation of master and slave was recognised; and 
they guaranteed to the master the custody of the slave, 
For many purposes, the slave was not regarded by the law 
as a person, but as property simply. By the Code, see, 
4729 and 4730, the owner, agent, or employer of such 
slave, may give a bail bond, in the usual form, with sufficient 
sureties for the appearance of the slave to answer the charge 
preferred. The obligation is upon the owner, not upon the 
slave. The slave is no party to the contract,—is not bound 
by it; under the law he was incapable of binding himself; 
and in the whole matter is merely passive. The law autho- 
rizes a delivery to the owner of the slave, upon the owner 
giving sufficient sureties for his re-delivery to answer the 
charge made against-him. The law, for a time, having 
divested the owner of the possession of his property, delivers 
it to him again upon the terms stipulated ; and as owner he 
has the right to the custody of the slave, to enable him to 
make the surrender in discharge of his undertaking. The 
owner is not the surety of the negro; the owner enters into 
the obligation with sureties for Acs faithful performance of 
his contract, and not for the contract of the negro; for the 
negro is not bound by the contract at all. 

While this state of facts exists, the Government, the State, 
being one party to the contract, intervenes and places it out 
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of the power of .the obligor to perform his portion of the 
contract, by depriving him of the right to the custody of 
the slave. The slave is emancipated, made free to go at will, 
and the owner has no right whatever to control his actions. 
Shall the State, after thus placing it out of the power of the 
owner to comply with the contract, be permitted to en- 
force the obligation against him, notwithstanding “the 
render has become impossible by act or law of our own 
State?” Zrinder vs. Shirley, 1 Douglas R., 45, and note (f’). 
“The general rule by which the Courts are governed, in the 
exercise of an equitable interference in these cases, is said to 
bethis: that whenever by the act of law, a total impossibility 
or temporary impracticability to render a defendant has 
been occasioned, the Courts will relieve the bail from the 
unforseen consequences of having become bound for a party 
whose condition has been so changed, by operation of law, 
as to put it out of their power to perform the alternative of 
the obligation, without any default, laches, or possible collu- 
sion on their part.” 1 Zidd. Prac., 293. This doctrine has 
received the assent of this Court in Barber vs. Irwin, 34 Ga. 
R., 27, and authorities cited. From all this it follows that 
defendant is discharged from his obligation by operation of 
law, and the Court did right to dismiss the scire facias. 
Judgment affirmed. 





James Witkinson, plaintiff in error, vs. Jonaruan Davis, 
Executor of Elbert Heister, dec’d, defendant in error. 


The rule as to laying the foundation for impeaching a witness by statements made out 
of Court, was not complied with in this case, and therefore there was error in admit- 
ting the impeaching evidence. 
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Complaint. In Lee Superior Court. Tried before Judge 
Auten. March Term, 1861. 


This action, was on a promissory note given by Heisler, 
the defendants intestate, and another. The plea was pay- 
ment; and to meet the same, the plaintiff introduced the 
testimony of one Elizabeth Johns, taken by interrogatories, 
who testified that she heard Heisler say in the morning of 
the day he was shot, that plaintiff had taken up this note; 
that he, Heisler, was going to get the money and have aset- 
tlement with plaintiff; and that he did not know that he 
owed plaintiff the full amount of the note when they came 
to a settlement. 

One of the cross-interrogatories was in these words: 
“Have you ever had a conversation with Wm. C. Gill, of 
Lee county, concerning the note referred to in the direct 
interrogatory? If yea, state what that conversation was, 
when and where it was, and who was present at the time, 
and every thing about it.” 

To this, the witness answered as follows: 

“TJ have had a conversation with said Gill, as referred to 
in the direct (?) interrogatory, and do not recollect: what that 
conversation was, more than I told said I did not think 
Heisler owed James Wilkinson more than two hundred 
dollars.” 

The defendant introduced Wm. C. Gill, to whose evidence 
the plaintiff objected on the ground that a proper foundation 
for it had not been laid. The Court overruled the objection ; 
and Gill testified “that Mrs. Johns stated to him that Elbert 
Heisler said to her that he and plaintiff were to have a set- 
tlement, and that plaintiff would be owing him three or 
four hundred dollars. She did not say at what time she got 
the information from Elbert Heisler.” 

There was other evidence in the case, but it need not be 
recited. . 

The jury found for the defendant; and the plaintiff moved 
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for a new trial on the ground, among others, that the Court 
erred in admitting the evidence of Gill as above set out. 
The Court refused a new trial, and that is complained of as 


error. 


West and Vason & Davis, fot plaintiff in error. 
Warren & Froyn, for defendant. 


Harris, J. 


The defendant below, by across-interrogatory propounded 
to Mrs. Johns, a witness for plaintiff to prove an admission 
of indebtedness by Heisler on the morning of the day he 
was killed, sought to lay a foundation, so as tocall a witness 
to discredit her. It was not done in accordance with the 
rule laid down many years ago, in a case determined at 
Talbotton, and which rule has been repeatedly reaffirmed. 
As the cross-interrogatory was not in conformity to the rule 
on this subject, the circuit Judge erred in allowing Gill to 
testify as to her conversation with him. 

The record shows that the defendant relied on the plea of 
payment. Two witnesses testify as to settlements at differ- 
ent times; yet, whether there was a payment at all—a pay- 
ment in part or in full,—does not appear. Payment and set- 
tlement are by no means synonymous. 

As this case is sent back for a re-hearing, to put the mat- 
ter beyond conjecture, the testimony of the witnesses who 
were present at any settlement ought to be re-taken; and 
they should be so interrogated as to draw out what occurred. 





Joun B. Surrzx and wife, plaintiffs in error, vs. Jams Cat- 
WELL and others, defendants in error. 


[1.] When a verdict of the jury is clearly and manifestly contrary to evidence, a new 
trial ought to be granted. . 
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[2.] Will the guardian of a minor child be allowed to take a conveyance from his father 
and her father, to all of his property, which transfer is founded on no good and valua- 
ble consideration, thus depriving him of the yneans of maintaining and educating hig 
minor child, and then appropriate the estate of his ward for this purpose? Quere? 


Debt. In Fulton Superior Court. Tried before Judge 
Warner. April Term, 1866. 


This action was by the plaintiffs in error against the de 
fendant, as securities on a guardian’s bond. The bond was 
given ,by one Thomas Griffin, on the third of November, 
1851, as guardian of Susan M. Griffin, (now Mrs. Suttles) a 
daughter of Leroy Griffin, Sr., with the defendants as secu- 
rities. Thomas Griffin, the principal in the bond, was not 
made a party to the action, because beyond the jurisdic- 
tion. 

At the trial the plaintiffs introduced the bond, and a re- 
turn made by the guardian to the Court of Ordinary, in 
September, 1853, showing the following debit and credit: 
Dr. 1851, November 18.—To cash received of 

Josiah Mobley, administrator of A. Mobley, 
I isis BR ad a Ss doen ee 8 se $505.00 
Cr. By cash paid Griffin & Caldwell.......... $34.25 

They also introduced the following additional testimony: 

James EF. Dicken—Was acquainted with Leroy Griffin, 
Sr., from 1853 to 1857, in which latter year he left Fulton 
county and went to Texas, taking with him eleven negroes, 
one or two good mules, anda small mare. He was, witness 
thinks, prior to 1857, amply able to support, clothe, and 
educate his children, as he had in his possession some twelve 
or thirteen negroes, over eight hundred acres of land, a saw 
mill, and a quantity of stock. Witness does not know 
of Thomas Griffin and James Caldwell buying his land and 
negroes, but has heard Caldwell say that he and Thos. Griffin 
had taken hold of his property to save it for the family, and 
was afraid they would not be thanked for it. 

Isabella M. Dicken—Her father, Leroy Griffin, Sr., was, 
she thinks, amply able to support and educate his family 
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prior to 1857, in which year he moved to Texas. He had 
fifteen negroes, most of them good hands, over eight hun- 
dred acres of land in Fulton county, where he lived, a saw 
mill, and stock, horses, cattle, and hogs, sufficient to keep up 
his far.n, and was not in debt until he went security for his 
son, Edward Griffin. He carried with him to Texas eleven 
or twelve. negroes, one or two mules and a sorrel mare. 

Witness does not think that James Caldwell and Thomas 
Griffin had means sufficient to pay for the land, or negroes 
either ; for she knows that after Caldwell married her sister, 
her father sold a negro to pay Caldwell’s debts. She heard 
Thomas Griffin say that he was afraid the old man had stood 
security for Edward Griffin, and that he and Caldwell were 
going to take hold of his property to hold it for the benefit 
of the family. 

Leroy Griffin, Jr.—His father, Leroy Griffin, Sr., was a 
man in good cireumstances—owned between 800 and 1,000 
acres of land, fifteen negroes, and plenty of stock; had a 
good plantation and saw mill, made good crops, and was 
able to support and educate his children. He continued in 
possession of his land and negroes until he removed to Texas 
in the latter part of 1857, and then took off with him eleven 
of the negroes, two mules, and a sorrel mare. 

Defendants introduced the following evidence : 

1, A deed and a bill of sale from Leroy Griffin, Sr., to 
Thomas Griffin and James Caldwell, both dated May 13th, 
1851; the deed conveying four lots of land and twenty-five 
acres of another lot, in (then) DeKalb county, and one lot 
in Paulding county ; and the bill of sale conveying thirteen 
negroes—all the negroes which were then owned by Leroy 
Griffin, Sr. The consideration expressed in the deed was 
$4,100, and in the bill of sale $6,500. 

2. The returns made by the guardian to the Court of Or- 
dinary, beginning with that one introduced by the plaintiffs, . 
and showing expenditures amounting in the aggregate to 
$600.80. 

The jury returned a verdict for the defendants; and the 

70 
























554. SUPREME COURT OF GEORGIA: 


Suttles and wife vs. Calwell et al. 








plaintiffs moved for a new trial on the grounds that the ver. 
dict was contrary to law, contrary to evidence, and cop. 
trary to the charge of the Court. 

A new trial was refused; and this is complained of ag 
error. 


Ezzarp & Cote and Barnerr & Brecktey, for plain- 
tiffs in error. 


CiarkE, for defendants. 


Lumpgiy, C. J. 


Mr. Clarke, attorney of the defendants, by written brief, 
objects to the sufficiency of the record. He complains that 
all of the returns made to the Ordinary are not sent up by 
the clerk to thisCourt. After inspecting the record, this ob- 
jection does not appear to be well taken. It may be an over- 
sight in us, but if attorneys choose to avail themselves of 
the privilege granted by the Legislature of appearing by 
brief alone, they must take the consequences. A diminution 
of the record should be suggested at the proper time, ‘and 
in the manner prescribed by the rules of Court, and if well 
taken, a mandamus should be moved for against the proper 
officer to have the deficiency supplied. It would seem from 
the certificate of the clerk of the Superior Court that he 
transmitted to this Court all the papers in his office, appli- 
cable to this case. And if there be a return made to the 
Ordinary which has not been filed, as a part of the evidence, 
in his office, it is not the fault of the clerk. 

We have carefully inspected the calculation submitted to 
us, and if the returns are correct and complete, the verdict of 
the jury is undoubtedly wrong. They show a balance due 
the plaintiffs of between one and two hundred dollars. 

But is this the measure of the plaintiffs’ rights? We 
think not. The principle of law is not disputed, that if the 
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parent of the ward has property to support his child, her 
estate can not be taken for this purpose. 

It is in evidence from the testimony of Mrs. and Mr. Dick- 
ens, the daughter and son-in-law of Leroy Griffin, that the 
father not only had property sufficient, but that he provided 
well for the maintenance of his children. This being his 
situation, the evidence shows that property to the amount 


) of $10,600, was transferred to Thomas Griffin, his son and 


the guardian of Mrs. Suttle; and we infer from the testi- 
mony, that this transaction was not bona fide, but was made 
to save the property from some threatened liability growing 
out of the securityship, or to cover it up in some other 
way. 

Will a Court, under these circumstances, allow the guar- 
dian thus to strip the common father of the means of main- 


) taining and educating his daughter, and to appropriate the 


whole of the small estate left her by her uncle Mobley, for 
this purpose ? 

There may be something in this case not apparent from 
the proof; indeed, this would be inferable from the verdict of 
the jury and the refusal of the Court to grant a new trial. 

But the record and evidence as sent up to us, leads some- 
what to a different conclusion; and, judging by this alone, 
we are constrained to grant a new trial. 





Wane 8. Cormran and Grorae S. Brack, plaintiffs in error, 
vs. Joun SCANLAN, defendayt in: error. 


(1.] Complainant in equity must allege all the fagts, odeiniaii which are necessary 
in pleading a tender at law, when he relies ona 1 tender for relief, 
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[2.] Complainant offered to pay defendant what the amount of principle and interest op 
the note, in Confederate money, would have been worth in specie at the maturity of 
the note, upon condition that defendant would make titles, etc.: Held, nota sufficient q 
allegation of tender. 

[3.] Specie value of Confederate notes, when payable, not sole criterion under the Ordj.- 
nance of the Covention.—WaLKER, J. 





In Equity. In Floyd Superior Court. Demurrer, decided 
by Judge Fratuerston. January Term, 1866. | 


The defendant in error filed his bill against the plaintiffs 
in error, praying, among other things, that they be decreed 
to make titles to him for certain real estate which he had 
purchased of them, and paid for in part, giving his promis. 
sory note for the balance, payable on the 11th of September, 
1864, in the currency of the country, with interest from 
date. 

The bill alleged, that on the 17th of November, 1865, the ) 
complainant called on Cothran, one of the defendants in the 
bill, and offered to pay him what the amount of principal 
and interest on the note to that time, in Confederate money, 
(which was the currency contemplated) would have been 
worth in specie at the maturity of the note, upon the condi- 
tion that he and his co-defendant would then and there make | 
titles to the complainant; and that Cothran refused to | 
accept said tender or make the titles. | 

The bill was demurréd to generally, for want of equity. 
The Court overruled the demurrer ; and this is assigned as 
error. 








Unverwoor & Sarru, for plaintiffs in error. 
Wricut & Broyzss, for defendant. 
WALKER, J. 
Several questions were made in this case, but the decision 


of one will dispose of the others. Is a tender alleged? We 
think not. 
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uired in equity pleadings which is exacted at law; 
2 in equity, the averments must be sufficiently cer- 
‘issue may be taken thereon. “The general state- 
ment that a_tender was made, is not enough. It is as 
defective 43 a geypral averment of fraud. That a tender 
was made is a conclusion of the pleader simply. He must 
state the facts which constitute a legal tender. The same 
precision, I know, is not required<in equity pleadings that 
is exacted at law; yet, in the language of Lord Thurlow,, 
he must state something substantial. The facts must be so_ 
stated as to be issuable. Defendant must be notified of the 
facts out of which the plaintiff’s equity springs, and which he 
is to controvert. The rule at law is that adefendant plead- 
ing a tender, must show an actual production of the money, 
and an offer to pay it, or that the production. of it was dis- 
pensed with by his adversary. 10 Hust, 101; 4 Esp. WV. P. 
0.68; 1 Bingham’s N. C. 253; 6 Wen. 22; 3 Star. Hv. 
1559; 2 Wils. 74; Wheat. Selw. 153; Substantially, a 
party in equity claiming relief on the ground of tender, 
must so plead. It is not enough, at law, to plead that the 
party is still ready and willing to pay; he must state that 
he was always ready to pay, in addition to that. And if 
the declaration and plea show that the defendant was not 
always ready and willing to pay, the plea will be bad. 1 
Saun. 33, n.2; 8 Hast, 168-9; 10 Hast, 168. The aver- 
ments are fatally defective in this, that they state a con- 
ditional tender. The offer to pay must be wnconditional. 
8 Greenl. 107; 1b. 119; McGehee vs. Jones; 10 Ga. &. 182. 
These principles are applicable to this case. 

[2.] The tender here was made, such as it was, “wpon the 
condition that said Cothran and Black would then and there 
make titles,” etc. But was there any tender atall? If so, 
what was tendered, how much was it? How can issue be 
taken upon such allegations? They are too vague. 

[3.] Besides all this, speaking for myself, I am inclined to 
think the specie value of currency at the time payable, is 
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not the sole criterion prescribed by the ordinance of the con. 
vention. The language would seem to allow and require a 
much wider scope for investigation. We think, therefore, 
the Court erred in overruling the demurrer of plaintiffs in 
error. 

As to the proposition to amend the bill, we apprehend 
that is a matter we had better let the Court below pass upon, 
as was done in the case of Sullivan, Cabot, etc. vs. Lome R. 
Lt. Co., 28 Ga. R. 29. 


Judgment reversed. 





C. D. Hotmes, Administrator of Josiah Vinson, deceased, 
plaintiff in error, vs. Prarr & McKenzir, defendants in 
error. 


{1.] The doctrine of Hartridge and Wessom, 4th Ga, Rep. page 101, re-affirmed in this 
case, to wit: That notice of the non-payment of a bill of exchange by the acceptor, 
when not payable nor intended to be negotiated at a chartered bank, is not necessary 
to bind the drawer. 

[2.] A creditor has the right to appropriate payments made by his debtor, as*he may 
think proper; the latter having signified no preference as to the application of the 
money, 


Assumpsit. In Calhoun Superior Court. Tried before 
Judge Atten. May Term, 1860. 


This was an action by Pratt & McKenzie against Vinson, 
on three drafts, or bills of exchange, drawn by the latter in 
Calhoun county, Georgia, dated June 14th, 1854, payable 
December 25th thereafter, to his own order, at the office 
of the former, in Appalachicola, Florida, addressed to, and 
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accepted by one A: Marshall, Fort Gaines, Georgia, and en- 
dorsed by Vinson, the drawer and payee, to Pratt & McKen- 
zie, the plaintiffs below. 

The bills were protested for non-payment, by a notary 
public of Florida. The protests were under seal, and they 
were introduced in evidence, with certificates of the notary 
annexed to them, not under seal, certifying that due notice 
of non-payment was given to Vinson, the drawer and in- 
dorser, by depositing in the post-office at Appalachicola, 
Florida, notices addressed to him, care of A. Marshall, Fort 
Gaines, Georgia. 

It was in evidence that Vinson resided in Calhoun county, 
over twenty miles from Fort Gaines; that his post-office was 
Pachitla, about half a mile from his residence; and that 
there were four or five offices nearer to him than Fort 
Gaines. 

Several questions were made in the Court below, but 
only two were argued in the Supreme Court. 

These were: 

1. Whether Vinson was entitled to notice. 

2. Whether the mode and proof of notice were sufficient. 





—_—_————— 





Vason & Davis, for plaintiff in error. 
No appearance for defendants. 


Lumpkin, CO. J. 


This Court held in the case of Charles Hartridge vs. D. & 
A. Wesson,4 Ga. R., page 101, that the provisions of the 
Act of 26th of December, 1826—Prince’s Digest 462, ap- 
plies to bills of exchange, as well as to promissory notes, and 
that, therefore, demand and notice were not necessary in 
order to charge parties secondarily liable on such instru- 
ments. That decision is applicable to this case, and renders it 
unnecessary to pass any opinion upon the numerous ques- 
tions involved in this record. 
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We think that his Honor Judge Allen was right, in re. 
fusing to give in charge the six requests asked for by defen. 
dant’s counsel ; andin ruling that Vinson as drawer was not 
entitled to notice, as contended for by them. 

And further, that he was right in instructing the jury that 
the plaintifis had the right to apply the payments made by 
A. Marshall, the acceptor, as they thought proper, he having 
expressed no preference in the matter. 

Judgment affirmed. 





SassEeN, Wurraxer & Oo., plaintiffs in error, vs. WEAKLEY 
& Warren, defendants in error. 


[1.] Awards are favored by the Courts, and treated with great liberality. 
[2.] Where a party delivered cots, substantially the same as the ones ordered: eld, 
That he was entitled to recover pay for them. , 


Issue upon an award. Tried before Judge Warner. In 
Fulton Superior Court. April Term, 1866. 


The parties to this case, on the 19th of October, 1865, 
entered into a submission, the terms of which were substan- 
tially as follows: “There exists between these parties a 
certain matter of controversy, in reference to thirty cots 
(with mattresses and pillows) which Weakly & Warren 
allege were shipped to Sasseen, Whitaker & Co., in compli- 
ance with their order, at the agreed price of $14 each, and 
for which the latter refused to pay, because, as they say, 
they are not of the kind and quality ordered in accordance 
with the sample exhibited. Now, therefore, it is agreed to 
refer the said matter of controversy to the arbitrament and 
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award (as provided in the Code of Georgia) of A, chosen by 
one party, B by the other, and C by A and B.” 

The award rendered was, that Sasseen, Whitaker & Co. 
receive and pay for the articles, deducting two dollars from 
the price of each cot, the arbitrators being of opinion (as 
the award stated) that, for utility, the cot sent was substan- 
tially as good as the one claimed to have been ordered, but 
that the cot with the “ bow head piece” would sell for two 
dollars more, if exhibited in the market, asa matter of 








taste. 
In the Superior Court, to which the award was returned, 


it was attacked by Sasseen, Whitaker & Co., on the affidavit 
of Whitaker, as illegal, upon the ground (1) that, although 
the arbitrators found that the cots were not those purchased 
but inferior thereto, and that the purchase was by a sample 
superior by two dollars to the cots sent, yet acceptance of 
the latter was compelled by the award; and, as an appen- 
dage to this ground, (2) that whether the opposite party had 
aright to send cots of a higher or lower grade was not sub- 
mitted. 

The issue, thus formed, was tried by a jury, and the fol- 
lowing evidence, agreed upon by counsel as the testimony 
taken before the arbitrators, was introduced by Sasseen, 
Whitaker & Co. 

A. E. Morgan.—Presented to Whitaker the account for 
the cots. He did not object to the account, but agreed to 
pay it. His firm paid the freight on the cots. He said he 
wanted them hurried on, regardless of expense. 

John Henderson.—Ordered the cots as agent for Sasseen, 
Whitaker & Co. Gave the order to Warren who had pre- 
viously exhibited to witness a sample cot, and with this 
sample before him, he said to Warren, “ order thirty of these 
cots.” They were not yet made, but were to be ordered 
from ahousein Cincinnati. The price was $14 each, includ- 
ing mattress and pillow case. The cots sent are not like the 
sample showed by Warren. (Witness here produced a cot 
which he said was of the same style with the sample, and 
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placed it by one of those sent. The two were of the same 
height, length, and breadth.) The difference consists in the 
frames. Thestyle of the head boards is different. The ep} 
ordered is stronger and better than those sent; difference jp 
value $6 or $7, the sample worth $8 or $9, the others $4 org, 
Is not a furniture dealer, nor a judge of cots. Had not, 
until sworn, examined the way the slats are put in the cots 
sent. Told Sasseen, Whitaker & Co. that these cots were 
not the same as ordered, and they refused to take them. 

Thomas E.. Whitaker, one of the parties.—Did not, when 
he paid the freight ard offered to pay the bill, know the dif. 
ference between the cots sent and those ordered. The hotel 
for which the cots were erdered, was sold out before they 
arrived, but the cots would have been received, neverthe 
less, if Henderson had not said they were not such as were 
ordered. 

Mr. Warren, one of the parties—Received the order 
through Henderson, and by his consent, transmitted it to 
C. B. Prayther, of Cincinnati. The cots were yet to be 
made, and the sample was not to be sent to Prayther. Wit 
ness forwarded the order as Henderson gaveit. The cots sent 
are the wood cot, and of the same kind and class as the sam- 
ple shown Henderson—no substantial difference. The style 
of the head-board is different. That of the sample (witness 
thinks) was not as high as that of the sample Henderson now 
exhibits. The cots are of the same dimensions and materials, 
The fastenings of those sent are of wrought iron, while those 
of the one brought in by Henderson are of cast iron. Those 
sent are stronger, more durable and better; the slats being 
shorter, they will bear more weight, and the fastenings are 
not so easily broken. The cost is the same—$7 for cot, $6 
for mattress, and $1 for pillow. If any difference in value, 
it is in favor of those sent. Did not understand Henderson 
to insist on small matters of style ; they were not discussed, 
nor included in the order which Henderson gave. Witness 
is an old furniture dealer, and a judge of such things. The 
two cots are substantially the same. 
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Mr. Uc Alister—Is an old maker of, and dealer in furni- 
ture, and a judge of such things. Has examined the cots 
sent, and that brought in by Henderson. They are of the 
same name and class, called the wood cot—generally and 
substantially the same. The fashion of the head-boards is 
different, but one is as good as the other. The cots sent are 
fully as good, if not better, than the other. The fastenings 
are much more secure, and more durable—wrought iron 
fastenings are not so easily broken. 

The same party introduced the following agreement signed 
by counsel : 

“We agree that there was the following difference in the 
two cots exhibited : 

1. The cot exhibited as the sample shown Henderson in 
Nashville, had a bow head-piece fourteen inches high with 
two turned cross pieces, and secured by patent iron fasten- 
ings, and folded down. ‘The cot sent had a board head- 
piece about eight or ten inches high, and fastened by a 
wrought iron twisted bar that shut up and down at pleasure. 

2. The braces of the legs were crossed, extending from 
near the top of one leg to near the bottom of the other. In 
the cot sent, the braces were put in horizontally near the top 
and bottom of the legs. 

8. The iron fastenings were one inch broad, with a hook 
on one end, which fastened to a projecting piece of iron, to 
secure the cot in an upright position. In the cot sent, the 
fastenings were small iron rods driven into the side of the 
cot at one end, and at the other turned into a hook and 
passed through a hole. 

4. The slats were fastened to their places by being slipped 
over the head of a small iron bolt, which could be removed 
at pleasure. In the cot sent, the slats were fastened perma- 
nently by means of iron staples so put in as to allow the slat 
to spring at pleasure, and were several inches shorter than 
in the sample cot, the length being supplied by two cross 
slats at the head. 

The Court charged the jury that in order to authorize a 
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recovery by Weakly & Warren, they must show a substan. 
tial compliance on their part, by having sent cots substanti. 
ally the same as the sample exhibited when the purchase 
was made. 

The jury returned a verdict confirming the award; and 
Sasseen, Whitaker & Co. moved for a new trial because the 
verdict was contrary to the charge of the Court, and con- 
trary to evidence and the principles of justice and equity. 

The Court overruled the motion, and this is complained of 
as error. 


D. F. Hamaonp and Barnerr & Brecxtey, for plaintiffs in 
error. 


Pops, for defendants. 
Watker, J. 


Should the Court have granted a new trial in this case! 
The parties had selected the persons to whose decison they 
agreed to submit, and such decisions are favored by the 
Courts. ‘Awards are treated with great liberality. The 
parties make the arbitrators judges, and their judgment has 
much of the solemnity which attaches to the judgment of a 
Court of justice.” Crabtree vs. Green, 8 Ga. L., 19, 20. 
“A palpable mistake of law,” Code, sec. 2833; or an award, 
“the result of accident or mistake, or the fraud of some one 
or all of the arbitrators or parties, or is otherwise illegal,” 
will be corrected. Code, sec. 4152. Is this award on any 
account “illegal ?” 

On the trial before the jury the Court charged that “in 
order to authorize a recovery by Weakley & Warren, they 
must show a substantial compliance on their part, by having 
sent cots substantially the same as the sample exhibited 
when the purchase was made.” This is admitted to be the 
law of the case; and we think that, under the evidence, the 
verdict was not only not against the charge of the Court, 
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the evidence, and the principles of justice and equity, but is 
in accordance with all of them. We are fully satisfied that 
the cots sent were substantially the same as those ordered, 
and if the arbitrators had awarded the payment of the price 
agreed upon, we should have upheld the award, and think 
that such an award would not probably have been contested. 
Without going through the evidence, to show why we think 
it sustains the verdict, we affirm the decision of the Court 
below in refusing a new trial. 
Judgment affirmed. 





Dante, C. Moorz, Administrator of Robert Henderson, 
plaintiff in error, vs. Francis Uxm, defendant in error. 


[1.] By section 3640 of the Code it is provided that a new trial may be granted in all 
cases, when any material evidence—not merely cumulative in its character—but rela- 
ting to new and material facts, shall be discovered by the applicant after the rendition 
of a verdict against him. and shall be brought to the notice of the Court within the 
time now allowed by law—Query: If the newly discovered evidence is material— 
not merely cumulative, but relating to new and material facts—has been discovered 
by the applicant since the rendition of the verdict against him, and has been brought 
to the notice of the Court within the time now allowed by law for entering a motion 
for a new trial, can any other fact be required by the Court of the applicant ? ‘ 

(2.] In extraordinary cases, to be judged of by the Court in its discretion, a motion for a 
new trial may be amended so as to include a ground that has arisen since the making 
of the original motion. 


This was an action of ejectment by Henderson, the intes- 
tate of the plaintiff in error, against Ulm, the defendant in 
error. 

It was tried before Judge Thomas, at October térm, 1859, 
when the locus in quo and the posssession of defendant at 
the commencement of the suit being made out, the plaintiff 








566 SUPREME COURT OF GEORGIA. 


Moore vs. Ulm. 








showed a chain of title down to himself, beginning with a 
grant from the State to one John Jordan, dated in 1818. 

The defendant read in evidence a grant from the State to 
one William Graves, covering the same premises, and dated 
in 1789. He then sought to show, that by a judicial sale 
title passed out of Graves, in the year 1800, into one Sea- 
born Jones. For this purpose, he offered in evidence a judg- 
ment against Graves, rendered by the Circuit Court of the 
United States for the District of Georgia, in 1799, and with 
it a deed, in the usual form of a sheriff’s deed, made by the 
Deputy Marshal of Georgia to Jones, and bearing date in 
1800. The Court rejected both these documents. 

By the exemplification of the judgment tendered, no entry 
of service upon Graves, or acknowledgment of service, ap- 
peared ; but it did appear that the judgment was confessed 
by him in open Court. 

After the rejection of the exemplification for the purpose 
above mentioned, the defendant again offered it, to prove 
that Graves was in life in 1799; but the Court ruled it out 
for this purpose, also. 

The jury found for the plaintiff ; and the defendant moved 
for a new trial, because of the rejection of his evidence, and 
because the verdict was without evidence to support it, and 
contrary to the weight of the evidence. 

At October term, 1862, the motion being still pending in 
Court, the defendant amended it by adding, as another 
ground, the discovery of new and material evidence. The 
affidavits to support this ground were those of Lewis Crook, 
Elisha Weathers, the defendant himself, and his counsel, 
Wm. M. Reese. 

Crook’s affidavit, sworn to December 23d, 1859, stated 
that he was then about seventy-six years of age; that from 
the time he was about thirteen till he was about sixteen years 
old he knew William Graves, then in life, and sometimes 
called Mountain Graves; and that the little mountain was 
named for him. 

Reese's affidavit, sworn to November 16th, 1859, stated 
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that about the 9th of that month he accidentally met a man 
who directed him to Crook; that he did not know, before the 
trial, of Crook’s testimony, or of a single person by whom 
the same facts could be proven; that he inquired before the 
trial, in all places where he thought the facts might be proven, 
for testimony to prove them, but failed. 

Weathers’s affidavit, sworn to October 22d, 1860, stated 
that he was then seventy-six years old, and removed with 
his father from South Carolina to Lincoln county, in 1797 ; 
that for a year or two after that period he frequently saw 
and heard of William Graves, called Mountain Graves, who 
had a store, was a speculator in lands, and frequently took 
up lands; and that he, Graves, went away from Lincoln 
county, and deponent knew not what became of him. 

Defendant, himself, made two affidavits. The first, sworn 
to November 16th, 1859, stated that Crook’s testimony came 
to his knowledge after the trial, and was first heard of from 
his counsel on the 14th of that month; that he did not know 
before or during the trial that the same facts could be proven 
by any one; that he often inquired, but could find no person 
that could inform him at all about Graves, or what became 
of him; and that all his inquiries resulted only in the infor- 
mation that Graves once lived about the mountain, but not 
at any particular time. The second, sworn to October 22d, 
1860, made similar statements as to diligence, and declared 
the non-discovery of Weathers’s testimony until that day. 

The plaintiff met this showing with the affidavits of seve- 
ral citizens of Lincoln county, which proved that both 
Weathers and Crook had, during the last seven years pre- 
ceding October, 1862, been known in the county as aged 
men, and had often been at Lincolnton, and other public 
places, on public days; that Weathers, during that period, 
lived in the county, about two and a half miles from defen- 
dant’s residence ; that Crook lived in Wilkes, near the Lincoln 
line, and near Graves’s mountain, five or six miles from 
Lincolnton, and ten or twelve miles from defendant, and was 
well known at Lincolnton as a vender of sleys. 
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By consent of parties, the motion for a new trial was re. 
ferred to Judge Harris for decision, at Chambers; who sus. 
tained it, granting a new trial on the ground of the newly 
discovered evidence. 

This is the judgment now complained of. 


AxeErMAN, for plaintiff in error. 
Barnett & Biecktey, for defendant. 
Lumpxm, C. J. 


Concurring, as we do, with Judge Harris, as to the newly 
discovered evidence, we adopt his opinion as our own, upon 
that ground. 

A grave question is presented by counsel for the plaintiff 
in error, in the argument of this case, viz, as to the right of 
amending the motion for a new trial. It is insisted that it 
cannot be so amended as to include matter that has arisen 
since the making of the original motion. Application may 
be made for a new trial zn extraordinary cases, after the 
term at which the trial was had. Code, section 3643. ‘So 
we infer that new grounds may be inserted, which origi- 
nated subsequently to the term at which the trial took place, 
and after the original application for a new trial was made. 
This provision was adopted, no doubt, to save the necessity 
for filing a dc? for a new trial, as heretofore practiced in 
such cases. 

Let the judgment be affirmed. 


“The death of Judge Thomas W. Thomas, before whom 
the above stated case was tried, and the connection of Judge 
Reese with it as counsel for the defendant upon the trial, 
have, together, led the present counsel of both plaintiff and 
defendant to refer the motion for a new trial to me for de 
cision. 

“There are several grounds in the motion for new trial 
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upon which I deem it unnecessary to express any definite 
opinion. They have been, in the briefs submitted, argued 
with plausibility by defendant’s counsel; but they have 
failed to convince me that I should disturb the rulings of 
Judge Thomas. 

“ Another ground is presented by the motion, upon which 
this application can be more satisfactorily disposed of. It 
is that of newly discovered testimony. This ground is not a 
favorite with courts. Interest retpublice ut _finis sit litiwm, 
isa legal maxim, and full of wisdom. If adhered to in all 
cases, it would produce great injustice. No oneis more 
sensible than myself of the manifold evils which would 
ensue, from lending a ready ear to applications made by un- 
successful suitors. But as the principles regulating the 
practice of courts in granting or refusing new trials upon 
this ground, have been reduced to definite form, and fixed 
by repeated adjudications, the task of applying the facts to 
these established principles is the only one imposed on me. 

“The principles referred to are: 

1. That the testimony is new—was not used on the trial, 
but has been subsequently discovered. 

2. That it would be material in determining the point in 
issue, or that it probably would produce a different result. 

3. That sufficient evidence accompanies the application 
for new trial, of diligence, previous to the trial, to procure 
testimony to the point involved. 

4, That the new testimony is not merely cumulative. 

“Tapprehend it will be readily conceded, that the testimony 
of Weathers and Crook, who were not sworn on the trial, 
is new; the affidavits show that it was discovered since the 
trial. The materiality of it is unquestionable. If true, it 
destroys the presumption of the death of Graves seven years 
before the escheat act of Georgia of 1801; as also the other 
presumption, that he had abandoned his rights under the 
grant of 1789, to the land in controversy. That land was, 
upon common law principles, which existed up to the act 
of 1801, by presumption deemed to have escheated and 
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re-vested in theState. It isnot pretended that it was escheg, 
ted under the act of 1801. Remove the presumption of the 
death of Graves, or of his abandonment of his title to the 
land, by showing him to be in existence within the seven 
years immediately preceding the act of 1801, (and the tes. 
timony claimed to be newly discovered will show Graves 
to be in life in Lincoln in 1798 and 1799) and the inevitable 
conclusion must be, that the land which passed out of the 
State of Georgia by her grant in 1789, never re-vested 
legally in her, so as to admit of its being re-granted. 
“Was the diligence exercised previously to the trial, by the 
defendant and his attorney at law, to procure evidence of the 
existence of Graves and his whereabouts, up to 1800 and 
1801, sufficient? The affidavit of Judge Reese is very full, 
He alleges that he inquired in all the places he could think 
of, previous to the trial, and that he did not know of a 
single person by whom he could prove Graves was alive 
about 1800 or 1801. It is urged by plaintiff’s counsel that 
the affidavits are defective because they do not specify, either 
the names of the places or neighborhood searched, or of the 
persons inquired of. I know of no rule of practice so strin. 
gent, I am unwilling, in this case, to require so much. - The 
fact that Mr. Reese was an attorney and counsellor of emi- 
nence, a gentleman of great industry, conducting the defence 
of Ulm, and knowing full well what testimony was necessary 
-to defeat the adversary claim, must be presumed to have 
made, intelligently, his inquiries for testimony, at such places 
and of such persons as common sense would suggest. I can 
not feel the force of the suggestion, that the age of Withers 
necessarily pointed him out as a person of whom inquiries 
should have been made by Ulm or Mr. Reese. Tis affidavit 
shows that he removed from South Carolina to Georgia in 
1797. He was then about thirteen years old. The land in 
dispute had been granted about eighteen years before, and 
the mountain named, or called, probably, very soon after- 
wards by the name of the grantee. These circumstances, 
most probably, were unknown or unheeded, or made soslight 
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an impression upon a young mind that he ceased to keep 
watch upon the movements of Graves, very likely, as 
Graves removed from Lincoln in 1799. Besides, this wit- 
ness is very illiterate, not being able to write his name. 
Putting all the facts together, it is hard to perceive what 
would have induced any one to go to:Aim in search of 
the desired knowledge. The reasons here stated should 
exempt Ulm from any imputation of negligence in not 
inquiring of Weathers before the trial as to the existence 
of Graves, though living within a few miles of each other. 

“T can not think that the age of Crook, either, necessarily 
should have led the defendant or his counsel to go to him as 
‘an aged person,’ to make inquiries. His simple occupa- 
tion, but a common one in his day, his casual visits to Lin- 
colnton, and the distance of his residence from Ulm, all 
unite in excusing Ulm from looking for testimony in that 
direction. 

“ More diligence than is exhibited by the affidavits accom- 
panying the motion for new trial, I am impressed, is not 
required by the principles of the common law. 

“The last requisite is, that the testimony called newly dis- 
covered should not be merely cumulative. The term cumu- 
lative will be found, upon examination, not to be understood 
alike by all Courts. If it means no more than what Chief 
Justice Savage, in 10h Wendall’s Repts., says, that it is “addi- 
tional evidence to support the same point, and which is of 
the same character with evidence already in the case,” then, 
it appears to me, that the proposed newly discovered testi- 
mony can not, with propriety, be said to be cumulative. The 
brief of testimony before me discloses not a question put or 
answer given as to the existence of Graves. I make this 
assertion, putting out of view the exemplification of the suit 
in the Circuit Court and the confession of judgment, as it 
was repelled. There was no proof by plaintiff, whatever, as 
to the death of Graves prior tu 1801, nor of the abandon- 
ment of the possession of the land or of his claim of title. 
How can it be said, then, this testimony, in any view, is 
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cumulative? To what is it additional? What evidence jg 
there in the brief of the same character of that proposed 

“T have examined the casein 26 Ga.,of Vickery vs. Benson: 
in one respect it differs from this. The plaintiff, in that, 
after Benson had made his defence, introduced testimony to 
prove that they, the witnesses, did not know, nor had ever 
heard, of Lamentation Braswell, the first grantee of the State 
to the land in dispute. In this case, no such testimony was 
adduced. I will not decide that some such testimony was 
necessary, as I grant the new trial upon a distinct ground; 
but I grant it the more readily, from the absence of all proof 
by plaintiff of the death of Graves, or his abandonment of 
possession. 

“Let the rule for a new trial be made absolute.” 





Mason J. Hvctey, plaintiff in error, vs. Exiza Hotsrew, de- 
fendant in error. 


The jury were charged with a case, and by direction of the Judge, delivered to the clerk 
their verdict, in the presence of the Judge, after Court had adjourned for the night, 
but in the absence and without the consent of counsel, and dispersed for the night. 
Next morning, objection being made to the reception of the verdict, the papers, by 
consent ef counsel were returned to the jury, who retired. During their absence, a 
motion was made to continue the case on the ground of newly discovered testimony; 
the Court granted the motion and sent for the jury, who came into Court with their 
verdict written on the papers. He directed that the verdict be erased, and the papers 
handed to the clerk: Held, That the Court should have received and had the verdict 
recorded, and that the granting of the continuance was error. 


Motion for Continuance. In Monroe Superior Court. 
Decided by Judge Srrrr. February Term 1866. 


An issue formed upon a rule to foreclose a mortgage was 
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tried between the plaintiff in error, as mortgagee, and de- 
fendant, as mortgagor. 

It being near sunset when the Court’s charge to the jury 
was concluded, the Judge, saying to the jury that he would 
not adjourn, but suspend the Court, directed them to inform 
him when they agreed upona verdict, and said he would 
come in and receive it. Counsel for defendant replied, that 
the jury might disperse after finding their verdict, and re- 
turn into Court the next morning. Counsel for plaintiff 
then proposed that they might hand in their verdict and all 
the papers to the clerk, and disperse. The Court inquired 
if there was any objection to this course; and no one ob- 
jecting, the jury were instructed sotodo. The jury retired, 
and the Court was adjourned, regularly, to the usual hour 
next morning. The Judge left the court house, and shortly 
afterwards, was notified by a bailiff that the jury had made 
a verdict and were ready to return it. He repaired to the 
court house, and, without opening the Court or having the 
verdict read, directed the jury to hand it to the clerk, which 
they did, and then dispersed—one of them applying for 
leave of absence until ten o’clock next day, which was 
granted. 

When the Court met next morning, counsel for the de- 
fendant stated in his place that he did not hear the proposi- 
tion of the opposite counsel upon which the Court acted, 
and that if he had heard it, he should have refused to con- 
sent to it; that all he did consent to was, that on finding 
a verdict, the jury might disperse for the night and return 
the verdict into Court next morning, his object being to 
avail himself of every right and privilege his client might 
have. 

At the suggestion of plaintiff’s counsel, to which no ob- 
jection was made, the Court sent to their room for the jury, 
and had the papers handed back to them, that the verdict 
might be formally delivered. It was then discovered that 
the juror who had obtained leave of absence, had not 
returned. The jury being in their box awaiting his 
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return, the defendant’s counsel asked that they be sent to 
their room, as he had just received certain information 
touching the case, upon which he proposed to found a mo. 
tion that he deemed it improper to make in their presence, 
They were sent out accordingly, taking the papers with 
them ; and the counsel then submitted his motion for a con- 
tinuance, on the ground of certain evidence discovered that 
morning, supporting the motion with affidavits. The evi- 
dence and affidavits are both in the record, but need not be 
set out here. 

In the course of his argument upon the motion, the coun- 
sel stated that his object in requiring the verdict to be re- 
turned into Court that morning, was to exercise the right of 
polling the jury, but that, being informed, while they were 
waiting for the absent juror, of the newly discovered evi- 
dence, he had changed his purpose and moved for a contin- 
uance. 

The Court, as the case was in the last resort and the new 
evidence was cumulative, and might, therefore, not be suf- 
ficient to uphold a motion for a new trial, deemed that the 
- ends of justice would be promoted by a continuance, and 
granted it accordingly; and after recalling the jury, caused 
them to erase from the papers the verdict they had signed 
finding for the plaintiff. 

To all which the plaintiff excepted, and now complains of 
the same as error. 


Cananiss & Pexpres, for plaintiff in error. 

Triere, for defendant. 

WALKER, J. 

The question in this case is one of practice; and the 
rule to be established, one rather of expediency than of prin- 


ciple. Upon the best consideration we have been able to give 
the question, we think it better that the verdict should be 
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received and recorded, than to permit the case to be contin- 
ued after the finding of the jury has become known. The 
principle of the case of Merchants’ Bank vs. Ravwls,'T Ga- 
Rep. 199 and 200, is applicable to the facts in this case. 
There the Court says, “ we believe that the ends of justice, 
and equality of right aud privilege between parties, will be 
best promoted by the following rule, to-wit: A party shall 
not dismiss or be non-suit in any case, after the publication of 
the verdict, and it shall be considered as published ¢o zn- 
stantt in which it is handed to the plaintiff’s counsel, or 
other person directed by the Court to receive wt.” While, 
under the Code, see. 3486, this verdict could not, per haps, be 
said technically, to have been “ published,” yet in all essen- 
tial particulars it was so. The jury agreed on their verdict, 
wrote it out, had it signed by their foreman, and delivered 
it to the clerk, by the direction and in the presence of the 
Judge. Next morning after the papers had been, by con- 
sent, re-delivered tothejury, they came into open Court with 
their verdict, showing that they still agreed as to their find- 
ing. We think, under all the facts and circumstances of the 
ease, the verdict should be received and recorded, allowing 
the parties all the rights they would possess were the ver- 
dict just rendered; that a motion for a new trial may be 
made, or any other motion which may be proper, on the 
same terms as if no continuance had been granted. 

We deem it proper to say that we agree with the Court 
below, that the newly discovered evidence may be material, 
and, perhaps, will warrant the granting of anew trial. Indeed, 
itis with reluctance that we have reversed the judgment 
granting a continuance; but we think the better practice, 
under such circumstances, will be to consider of the materiality 
and effect of the newly discovered evidence, upon a motion for 
anew trial, rather than upon an application for a contin- 
uance after the finding of the jury shall, have become 
known. 

Judgment reversed. 
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Coreman B. Ferrm and Davis Pacer, Executors of Mary 0, 
Perryman, deceased, plaintiffs in error, vs. J Ames Puppy. 
MAN, defendant in error. 


{1.] Upon a bill filed by the representatives of a deceased wife, to enforce her maritaj 
rights secured to her under a deed of settlement with the husband, where the construe. 
tion of the instrument is doubtful, and there are collateral facts which may be affecteg 
by the answer of the defendant, the bill will not be dismissed on demurrer, but re. 
tained until the coming in of the answer. 

[2.] If a bill is demurred to for want of equity, the Court will not dismiss it for want of 
proper parties, provided there be equity in the bill. 


In Equity. In Marion Superior Court. Demurrer deci- 
ded by Jupce Worrmz. March Term, 1861. 


The plaintiffs in error, as executors of Mary C. Perryman, 
deceased, filed their bill against the defendant. It made the 
following case: 

Mrs. Perryman, before her intermarriage with the defen- 
dant, was Mary C. Wilkinson. She had in her possession, 
in her own right, besides certain negroes not claimed in this 
suit, six promissory notes and one account on John Wilkin- 
son, amounting to over $7,000, a carriage and horses worth 
$700, and household and kitchen furniture worth $500. 
This was her condition on the 13th of August, 1850, at which 
time she contracted with defendant that a marriage should 
be solemnized between them, on condition that all the pro- 
perty she then owned, as well as all she had in expectancy, or 
might acquire by purchase or inheritance, should remain to 
their joint use during their joint lives, and if she survived 
him, then to herself, and if he survived her, then to be 
turned over to such person as she, by deed or will, should 
direct, and if she died without so disposing of it, then at her 
death, to be turned over to Thomas C. Spicer, as trustee, for 
the use of her children, grand-children, and heirs at law, as 
if the marriage had not taken place and she had died a feme- 

sole. 
To carry this into effect, she and defendant, on the day 
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mentioned above, entered into a written contract, appended 
as an exhibit to the bill. She believing that the same was 
sufficient to carry out the agreement, the marriage was then 
solemnized ; but it was afterwards discovered that the wri- 
ting did not fully express the understanding of the parties, 
in this: that it did not fully provide for securing to her all 
of her property besides the negroes, and did not provide that 
in case she died without disposing of it by deed or will, it 
should be turned over to her trustee. On the 5th of Octo- 
ber, 1850, the defendant made & deed to supply these defi- 
ciencies, a copy of which is to the bill annexed. 

The defendant reduced all of said property to his posses- 
sion. He collected the notes, and applied the money to his 
own use, except as hereexplained. From the estate of John 
Wilkinson, a son of Mrs. Perryman, who died after the mar- 
riage, and of whom she was an heir-at-law, he received 
$2,000; with half of which, or with that amount of her 
money, he purchased a negro woman named Martha and 
her child, now worth, with four other children since borne 
by the woman, $4,700. He admitted then, and has fre- 
quently admitted since, that this purchase was for Mrs. Per- 
ryman, and made with her money. During her life, he ever 
admitted that he was entitled only to the use of the money 
he received on her account. He received some money from 
Spicer, her trustee, collected on one of the notes upon John 
Wilkinson, mentioned at the outset of this statement, and 
gave a receipt for it, worded thus: “ Albany, Georgia, Feb- 
rurary 4th, 1852. Received of Thomas C. Spicer, trustee for 
Mary C. Perryman, $99.88, being part of the money belong- 
ing to her.” 

Mrs. Perryman made her last will in 1858, bequeathing 
her whole estateto her children and grand-children, and ap- 
pointing the complainants executors, a copy of which is an- 
nexed to the bill. She died in 1860, and her will has been 
probated and admitted to record. The executors have made 
demand upon defendant for all money, notes, and other pro- 
perty in his possession, belonging to her estate, including the 
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negro woman Martha and her children; which demand hag 
been met by a refusal, the defendant pretending that he js 
entitled to hold all under the marriage settlement. 

The bill prays for discovery, alleging that the facts charged 
cannot otherwise be proven; for a decree that defendant 
pay to complainants all money received for and on account 
of their testatrix, and turn over to them the woman Martha, 
and her children; and for such other and further relief, ete, 

The written contract referred to in the bill as having 
been executed in contemplation of the marriage, bearing 
date August 13th, 1850, was signed by the defendant, his 
intended wife, and the trustee, Thomas C. Spicer. By it she 
relinquished all claim to any part of the property then 
owned by the defendant, and renounced her right to inherit 
any of it at his death, stipulating that it should descend just 
as if the marriage had never taken place. It then recited 
that she was possessed “ of a considerable estate of personal 
property, the following negroes—(describing eleven); and 
also some property in expectancy,” and that it had been 
agreed between the defendant and Spicer that he, defendant, 
during the joint lives of himself and his intended wife, should 
have, receive and enjoy the interest, rents, hire, and profits 
of the same, but that after the death of either, the same to 
be at her disposal, notwithstanding her coverture. After 
which recital, the instrument went on to convey from the 
said Mary C. (afterwards Mrs. Perryman) to the said Spicer, 
the negroes described in the recital, and “ said property in 
expectancy,”-—to hold in trust (1.) for her and her assigns 
until the marriage; (2.) then in trust, to allow the defendant, 
during the joint lives of himself and wife, to have, receive, 
and enjoy the negroes, together with the use, profits, and in- 
terest thereof, and to have the entire use and control of the 
same; (3.) and after his.death, if his wife should survive 
him, in trust to transfer and convey to her all the property 
then held under this deed; (4.) but she dying before him, 
then to convey the same to such person or persons as she 
might by deed or will appoint; (5.) and in default of such 
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appointment, then to hold the same for his use, during his 
life, suffering him to receive the use, hire, profits, and inter- 
est; (6.) and after his death, to hold the same for the use of 
such heirs, or legal representatives of the wife, as would, by 
the statute of distributions, be entitled thereto in case she 
has died seized and possessed thereof intestate. 

To the deed referred to in the bill as having been executed 
by the defendant on the 5th of October, 1850, only himself 
and Spicer, the trustee, were parties, and the defendant alone 
signed it. It was framed for only the one party to execute 
it; and seems to have been written upon the back of the 
former instrument, or, at all events, intended to accompany 
it. It recites that there was an error in that instrument in 
giving him, the defendant, the use and enjoyment of the pro- 
perty in case he survived his wife; and he therefore conveys 
to the said Spicer, by this deed, for the purposes set forth in 
the former, all his right or interest after her death in 
any of the property conveyed by said former deed; declar- 
ing his consent that if she should die before him, to turn 
over to Spicer, the trustee, all the property mentioned in 
the former deed, as well as all that she might acquire by 
descent, purchase, or inheritance; and covenanting that all 
the stipulations contained in “this deed of relinquishment ” 
shall be fully carried out by himself, his heirs and legal 
representatives. 

The defendant demurred to the bill generally, for want of 
equity ; and the Court sustained the demurrer and dismissed 
the bill. 

This is alleged as error. 


Biranrorp & Crawrorp, and Ub. Hr, for plaintiffs in 
error. 


Surry, for defendant 


Lumpxtn, C. 7 
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The real conflict in this case is, whether the choses jp 
action which ‘belonged to Mrs. Wilkinson at the time of the 
intermarriage, were secured to her by the two deeds to 
which Mr. Perryman became a party, he being entitled to 
the use of the money only during his wife’s life time ? 

These instruments, copies of which are attached to the 
pleadings, are not very accurately or artistically drawn, 
Whether the want of perspicuity was intentional, as insinna- 
ted by complainant’s solicitor, we know nothing. Upon the 
vasual perusal of these documents, the reservation* of the 
marital rights of doth parties to the property of the other, 
seems to have been intended; and so, upon the first blush, 
the choses in action belonging to Mrs. Wilkinson, were not 
included in the writings. But upon a closer scrutiny of the 
papers, we are not satisfied that such is the fact. 

We think it apparent from the instruments, that the 
intention of the parties was and is to secure all of Mr. Per- 
ryman’s property, of whatsoever kind, to him and his heirs, 
free from any marital rights therein to be acquired by his 
intended wife; and in dike manner, to secure to Mrs. Perry- 
man all of her property, of whatsoever kind, to her and her 
heirs and legatees free from any marital rights therein to be 
acquired by Mr. Perryman. 

In the clause stipulating for the husband, his estate is 
spoken of as “a considerable estate, real and personal,” to 
wit, the following negroes—(naming them) ; yet it is evident 
that ald his estate real and personal is intended. 

And on the part of the wife it is said, that she “is in like 
manner possessed of a considerable estate of personal property,” 
the following negroes, to wit—(naming them). 

Now, does the naming of these negroes, on the side of Mr. 
Perryman, so limit the subject-matter of the contract as to 
them, as to exclude all else of personal property? The Court 
below held, that the naming of Perryman’s (the husband's) 
negroes did not have that effect as to Perryman’s side of the 
agreement: why should it on Mrs. Perryman’s part ? 





* Thus in the manuscript, but, perhaps, renunciation was the word intended.—Rezr. 
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Then again, it may be argued from the fact that her pro- 
perty in expectan “1 is conveyed and secured to her in this 
instrument, is evidence that al/ her personal propeperty in 
presenti was intended to be conveyed. 

In the clause of the instrument giving the future husband 
of the property intended to be secured to the future wife, it 
is described as “ the said personal property, estate and 
negroes of said Mary CO. Wilkinson above described, showing, 
it would seem, that more is embraced than negrees im pre- 
senti, and bequests to her in futuro. Because it is referred 
to as the said (the before described) “ personal property, 
estate and negroes,” and referring to the property in presenta 
because described as the property of the said Mary C. 
Wilkinson. 

If you limit the settlement to the negroes alone, then the 
words “personal property and estate” are surplus words and 
have no meaning; and if the settlement, to negroes and future 
bequests, then the words “estate and negroes” cover the con- 
veyance, and the words “ personal property” are surplusage 
and receive no meaning. Whereas, interpreted in the man- 
ner contended for by the other side, all the words used have 
their appropriate meaning and effect, not otherwise. 

It is insisted that, because, in the after conveyance to the 
trustee in the same instrument, the subject-matter is con- 
fined to negroes, that, therefore, nothing else passed or 
was intended to pass. But this does not necessarily fol- 
low. The covenant between Perryman and wife should be 
considered, as well as the habendum to the trustee; and the . 
construction (Chitty on Contracts, 20,) is to be on the entire 
instrument, and not merely on disjointed parts, so as to get 
at the true intention of the parties, as gathered from the 
whole instrument. 

And Courts of Equity, especially, will effectuate the true 
intent ard meaning of the parties to the settlement, irre- 
spective of the words used by them in attempting to carry the 
agreement into effect. 

Might not this be treated as a mere clerical omission, 
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because it is thereafter, and in the same instrument and 
clause, provided that, in the event she should survive him, 
(Perryman) that then the trustee should re-convey all the 
estate and property then held. 

Again, in giving Perryman power to collect, use and have 
the annual profits, etc., the words used are, “to collect and 
receive, from time to time, the use, hire, profits, and interest 
of the trust estate,” seemingly referring to the fact that her 
choses in action had been conveyed to the trustee. 

Mr. Perryman, by a supplemental deed executed after 
marriage, makes a relinquishment of part of the rights 
secured to him under the agreement, in the event of his sur- 
viving his wife. The preamble to the supplemental deed 
explains the first, and favors the construction insisted upon 
by Mrs. Perryman’scounse]. It recites that ‘ whereas, there 
is a clause in the above recited deed that gives to me the 
use and enjoyment of the property of Mary OC. Wilkinson, 
during my life, in the event of my surviving her; and, whereas 
such was not the intention of the parties to the deed at the 
time the same was made, I now,” etc. 

It is argued that this addenda is, per se,a good declaration 
of trust from Mr. Perryman to his wife, as to property exist- 
ing at the time of the marriage. 10 Ga. #., 541-43. 

The receipt given by Mr. Perryman to Spicer for money 
collected on Wilkinson’s notes, owned by Mrs. Wilkinson at 
the time of the marriage, has a tendency to establish the 
trust, and that such was the understanding of Mr. Perryman 
at least. 

Taking, therefore, the allegations in the bill, which are to 
be considered as true, the receipt given by Perryman to 
Spicer, the bill should not be dismissed on demurrer, but 
the case should be answered. We do not wish to be under- 
stood as committed’upon the merits.’ We have formed no 
settled opinions upon the subject. 

As to the objection that Spicer should be made a party 
complainant, if the bill has equity in it it should not be dis- 
missed for want of proper parties, especially on demurrer. 
Judgment reversed. 
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Perer McLaren, plaintiff in error, vs. James 8. Brown, de- 
fendant in error. 


(1.] A certiorari may issue upon petition to the Superior Court, as provided in section 
3960 of the Code, to correct an error committed by the Justices of the Inferior Court 
presiding on the trial of a habeas corpus case. 


Motion to dismiss Certéorari. Decided by Judge Crark. 
In Bibb Superior Court. November Term, 1863. 


On the petition of McLaren, one of the Justices of the 
Inferior Court of Bibb county issued a writ of habeas corpus, 
bearing date February 27th, 1863, and returnable before 
said Justice and his associates on the 16th of March there- 
after. On the 28th of March, at a “ special session,” the Jus- 
tice who issued the writ, and two others heard the case and 
refused the discharge prayed for. McLaren then sued out 
a writ of certiorart upon this judgment, to the Superior 
Court. 

When the certiorari came up for hearing in the Superior 
Court, counsel for Brown, the defendant, moved to dismiss 
it‘on the ground that no exceptions had been filed in wri- 
ting to the decision of the Justices, as required by the Code, 
and that the proceeding, as taken, was applicable only to Jus- 
tices of the Peace and other Inferior judicatories.” 

The Court sustained the motion, and dismissed the certco- 
rar. This is complained of as error. 


Barry & DrGrarrenrer, for plaintiff in error. 
No appearance for defendant. 


Watrer, J. 


When this case was called, counsel admitted that it is 
controlled by the case of Chapman vs. Woodruff, 34 Ga. 
Rep. 91. This case was not published when the decision 
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now complained of was made. In that case, this Court de. 
cided that a certiorari may issue upon petition to the Supe. 
rior Court, as provided in section 3960 of the Code, to cor. 
rect an error committed by the Justices of the Inferior 
Court presiding on the trial of a Aabeas corpus case. In 
this case the Judge dismissed the certiorari, because sued 
out under the provision of this section, and not under section 
3958. 
Judgment reversed. 
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ye” With few exceptions, the matters belonging to each Title are arranged Alpha- 
petically. The chief exceptions are, Code, Georgia Reports, and Statutes . 
Construed. In these, the numerical order is observed. 





ABANDONMENT.—Carrier, on shipper’s failure to comply with con- 
tract, may abandon the contract, or carry without such compliance, 
315. Presumption of abandonment of right rebutted, 569. 

ABOLITION.—Bail bond given by master extinguished by abolition of 
slavery, 546. Notes previously given for slaves not extinguished, 232, 
363-9, 386. Will, void for attempt at manumission, not aided by sub- 
sequent abolition of slavery, 459. 

ABSENCE.—Attorney’s absence as a ground of continuance, 353, 388. 
Bail excused for absence of their principal, 25, 207, 546. Bigamy not 
committed after absence of former husband, unheard of, for nineteen 
years and a half, 408. Presumption of death from absence rebutted, 
569-70. Witness’s absence not a ground of continuance if the oppo- 
site party will admit the testimony, 353. 

ABUSE OF POWER.—Guarded against by structure of the Govern- 
ment, 38, 140. Presumption against abuse of the taxing power, 370. 

ACCOMPLICE.—Code, § 3678: Hoidence of accomplice, 506. Credit of is 
for the Jury, 502. Evidence of, corroborated by circumstances, may 
convict, Jd. 

ACCOUNT.—Administrator charged in his representative capacity, though 
account entered on the books against him individually, 480. Admin- 
istrator of two estates charged, without showing which estate received 
the benefit, 429. Foreign administrator not required to account here, 
511. Trustee held to account in equity, 438. 

ACQUIESCENCE.—Boundary long acquiesced in not to be disturbed, 
290. Estoppel by acquiescence in irregularity, suggested arguendo, 
320. Mistake of fact set up to avoid the effect of acquiescence, 290. 

ACT OF LAW.—Loss occasioned by, who to bear, 237. Money paid into 
Court is impounded by the law, 218. Performance prevented by act 
of law is excused, 25, 207, 546. 

ACTION.—Alien’s right to bring, asserted arguendo, 516. 

Citizens of all the United States—their right to bring, asserted argu- 
endo, 515-16. 

Control of Court over parties denied after action is at an end, 306, 378-9. 

Executors, etc., exempt from, for twelve months, 395. 
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Action—Parol evidence of action, and of proceedings thereon, aq. 


mitted to affect subsequent purchaser with notice, 297. 
Sheriff’s bond sued on by attorney at law in his own name, 173, 
Statute legalizing pending actions against W. & A. Railroad, 422, 
Transfer of note pending action thereon, and re-acquisition of it before 
judgment, 239. 
Venue of certain actions, 53, 509, 523, 543. 
W.& A. Railroad subject to action for injury to employés, 422, 


ADJOURNMENT (over) of Superior Court. Advertising not eggep. 


tial to validity, the provision therefor being only directory to the 
Clerk, 348. 


ADMINISTRATOR.—Ancillary administration mentioned arguendo, 516, 


Code, § 2493: Time allowed for learning condition of estate, 398. 
§ 2507: Eremption from suit for twelve months, Ib. ; § 2542: Distriby. 
tion in kind, Ib. ; $3 2556-7: Settlement before the Ordinary, Ib. 

Distribution by consent without administration, upheld in equity, 152, 

Foreign administrator not required to account here to distributees, 
§11. 

Goods, etc., furnished to administrator of two estates, recovered for 
without showing which estate received the benefit, 429 ; and notwith- 
standing the account was kept on the books against the administrator 
individually, 430. 

Guardian’s executors not compellable by the Ordinary in less than 
twelve months after their qualification, to turn over ward’s property, 
395. 

Jurisdiction over foreign administrator declined, 511. Residence of 
administrator of insolvent co-party not allowed to give jurisdiction, 
523. ; 

Non est factum may be pleaded by administrator, even after appeal, 
435. 

Personalty vests legally in the administrator, not in the heirs, 157. 

Widow, if entitled to compensation for services rendered the estate, 
must look for it to the administrator, 421. 

Year’s support is not to be assigned to widow in addition to support 
already enjoyed without assignment, 418. 


ADMISSIONS.—Continuance obviated by offer to admit the testimony of 


the absent witness, 353. Devisee, or legatee, may be affected by ad- 
missions of testator, 167, 458. Intent to give land shown by decla- 
rations of donor, 171-2; and to manumit slaves by those of testator, 
458. Value of admissions as evidence when partly forgotten, or when 
repeated in substance only, 459. 


ADVANCES by factor, to be tendered back before proceeding against him 


by possessory warrant, 382. 


ADVERTISING adjournment over of Superior Court, not indispensable, 


348. 


AFFIDAVIT.—Amendment by adding “agent” after name of affiant, 
d = f=] 


disallowed, 268. 
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Afidavit Attestation not indispensable, if affidavit purport to be sworn to 


jin open Court, 435. 

Bill and answer supported by affidavits on questions of injunction: 
60-1, 129-31-5, 192-4-7, 286-8, 495. 

Certainty in affidavit respecting newly discovered evidence, 1, 570, 

Code, § 287, { 2: Attachment affidavit, 442 ; § 2185: Affidavit by agent, 
270; § 8430: Affidavit of illegality amendable, Tb. ; § 3591: Affidavit of 
illegality allowed, 269; § 3596: Affidavit of illegality by attorney in fact, 


oO” 
wi. 

County—affidavit made in one county and warrant issued in another, 
222-4. 


Distress warrant must, to give the Superior or Inferior Court jurisdic- 
tion, be controverted by affidavit, 178. 

Garnishment affidavit held illegal because made before a Justice of 
the Inferior Court after repeal of § 287, 2, of the Code, 442. 

Illegality—affidavit of, to be made only by the defendant against whom 
the execution is proceeding, 268 ; and being made by another defend- 
ant, is not amendable by adding “ agent” after his name, J6. 

Judge—affidavit made before one Judge and warrant issued by an- 
other, 222-4. 

Jurat of affidavit, purporting to be sworn to in open Court, sufficient 
though unattested, 435. 

New affidavit, by way of amendment, disallowed, 268. 

Open Court—meaning of “sworn to in open Court,” 487. 

Possessory warrant—affidavit for, held sufficient, 393. 

Proceedings held subject to be set aside because initial affidavit was 
invalid, 442. 

Test of sufficiency in form, is whether perjury could be assigned, 437. 

Void affidavit not aided by a new one, 268. 

AFTER.—“ From and after” construed, 183. 
AGE for service in the Confederate army, began at seventeen years, 109; 

and terminated at fifty years, 181. 

AGENT.—Affidavit of illegality not amendable by adding “ agent” after 
affiant’s name, 268. 

Code, §§ 2185, 3596: Affidavit by agent, 270. 

Declarations of, unless within the scope of the agency, do not affect 
the principal, 330. Caution as to declarations of employés of rail- 
roads and other corporations, J). 

Notice to, is notice to principal, 298. 

Possession of, is that of principal, and becomes wrongful by holding 
over, 225. 

Possessory warrant against, by principal, 222, 382. 

AGREEMENT.—See contract. 


ALIBI.—Defence of explained and vindicated, 114-15. 
Diligence to procure evidence of, exacted, 110. 
New trial to establish by newly discovered evidence, not favored, Ib. 
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Alibi.—Presumption that this defence and the witnesses to proye j 
were known, Jd. 

ALIEN’S right to sue in Georgia asserted arguendo, 516. 

AMENDMENT.—Act of 1853: Pleadings amendable at any stage, 437. 
Affidavit of illegality not amendable by adding “agent” after aff. 

ant’s name, 268. Substitution of new for void affidavit not allowed, Jp, 
Code, § 3410: Pleadings amendable at any stage, 437; § 3430: Afidanit 
of illegality dmendable, 270. 

Motion for new trial amended, 493, 565. 

Plea of non est factum received, by way of amendment, after appeal, 
435. 

ANIMUS FURANDI.—Declarations and acts of accused admitted to 
rebut, 208. 

ANSWER.—Affidavits read to support, on questions of injunction, 61, 
131-5, 192-7, 288, 495. Denial of equity by, effect, 53, 155, 282. In- 
junction refused on, 185; dissolved on or not at discretion, 53, 282. 

* ANY Inferior Court” construed, 96. 

APOTHECARY punishable for retailing spirituous liquors without 
license, 538. 

APPEAL, and plea of non est fuctum received afterwards by way of 
amendment, 435. 

APPEARANCE.—Excused if prevented by act of law, 25, 207, 546. No- 
tice of certiorari not waived by appearance, 122. Waiver of irregu- 
larities by, Id. 

APPLICATION of payment is subject to creditor’s discretion if debtor 
silent, 558. 

ARBITRATION.—Award favored by the Courts and treated with great 
liberality, 560; but being set aside by judgment, is not afterwards 
available, 393. Code, § 2838: Mistake of law in award, 564; § 4152: 
Accident, nistake, fraud or other illegality in award, Ib. 

ARGUMENT.—Certiorari argued by defendant, and then dismissed for 
lack of notice to him, 122. Waiver of irregularities by appearance 
and argument, Jd. 

ARMY of the Confederate States —Age for service in began at seventeen 

years, 109; and ended at fitty years, 181. 
Agricultural exempts and details held for service in the militia, 28, 
150, 205. 

Arrest for service in might be without warrant, 34. 

Assessor of taxes, whether exempt, 75. 

Bail—A soldier bailed on a charge of crime not thereby exempt, 295, 

206. 

Baker, service as enforcable, 136. 

Board of surgeons—certainty of report as to the class of light duty for 
which conscript able, 136; certificates of board vacated by Act of 
Congress, 22; examination by board requisite to exemption for disa- 
bility, 66; and might take place out of conscript’s county, 22. 

Civil officers, whether exempt, 39, 76, 200. 
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Army.—Civil service, soldiers transferred to, 75. 

Composition of the army, 145. 

Conscription held constitutional, 28, 136. 

Constable elected to office while in the army not thereby discharged, 
200. 

Constitutional questions respecting, 28, 67, 88, 136. 

Custody of soldier after judgment on habeas corpus, and pending bill 
of exceptions in the Supreme Court, remains as fixed by the judg- 
ment, 101, 105. 

Defined as “A body of men organized for military service,” 145. 

Details for agriculture not exempt from the militia, 28, 150, 205. 

Disability, exemption for, 22, 66, 136. 

Discharge from, by appointment to civil office, considered, 75, 200. 
Minor under seventeen discharged on habeas corpus, 109 ; also reserve 
over fifty, 181. 

Doctor exempt on the facts in this case, 99. 

Enlistment to avoid conscription held binding, 67; but under military 
age not so, 109. 

Exempts, who such and who not, 22, 28, 66, 67, 75-6, 85, 99, 105, 136, 
181, 200, 205, 206. Militia service exacted from exempts, 28, 150, 205. 

Hospital, conscription for duty in, held constitutional, 136. Impress- 
ment of buildings for hospital, held not legal and enjoined, 186. 

Infirm conscripts taken for light duty, but the duty to be specified in 
report of the board of surgeons, 136. 

Local service, transfer from to general service held valid, 85. 

Members of the army, who such and who not, 39, 75, 144-5, 150. 

Militia, exempts from the army subject to, 28, 150, 205; but soldier in 
the army not subject, 105. 

Physicians exempt, 99. 

Post duty, conscription for allowed, 136. 

Raising armies—mode, 32; power, 28, 136. 

Regulations and orders of pronounced obligatory, 34, 66, 89-90. 

Reserves discharged at fifty years of age, 181. 

Revocation of exemptions, 22, 67, 85. 

Statutes relating to, 22, 28, 66, 67, 85, 186, 181-3-5-6, 199, 200, 205. 

Substitution, exemptions for revoked, 67, 85. 

Surgeons’ certificates and reports, 22, 66, 136. 

Surrender of, though unknown, previous to the time of selling land 
and receiving pay for it in Confederate money, is no cause for re- 
scision, 227. 

Warrant not requisite to arrest for service in, 34. 

ARRAIGNMENT.—Arrest of judgment for omission to arraign sug- 
gested, arguends, as not allowable, 324. Estoppel to deny arraignment 
suggested, arguendo, as the result of certain acquiescence, 325. Formal 

defects in indictment to be urged before pleading to the charge, 108. 

Nol pros allowed, if no arraignment, though jury be sworn, 323. 


~ 
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ARREST.—Constitutional provision quoted and commented on, 32. War. 
rant not needed to arrest conscripts, 34. 

ARREST OF JUDGMENT.—Arraignment omitted suggested, arguends, 
as insufficient cause, 324. Blank in indictment as to county for 
which Grand Jury were sworn is not cause, 107. Code, § 4517: Fh. 
mal defects not cause, 108. Death not proved to have occurred within 
the county, no cause after verdict for manslaughter, 81. 

ASSAULT.—A case of continuous assault, 84-5. Tippling house-keeper 
assaulted by a drunkard, may defend himself, 259. 

ASSESSOR of taxes of the Confederate States held exempt from service 
in the active militia, 72. 

ATTACHMENT.—Code, § 287: Justeces of the Inferior Court may issue, 
94. (Repealed by Act of 1866, 442;) § 3194: Return to what Court, 
94. Contempt, attachment for—see contempt. 

ATTESTATION of affidavit, purporting to be sworn to in open Court, 
held not indispensable, 435. 

ATTORNEY AT LAW.—Absence from Court excused by war, etc., 388. 
Client not bound by unauthorized acts of, 244. 

Code, § 1989: Lien, 378. 

Continuance for absence of one not employed disallowed, 353; but 
for justifiable absence of one member of employed firm, held proper, 
388. 

Employment of sufficiently proven in this case, 328. 

Entertaining juror’s horse by the prevailing counsel, held cause for 
setting aside the verdict, 379. 

Fee not collectable by rule against client, 377. 

Indulgence granted by, held not binding on client, 244. 

Interest collectable from, 177. 

Lien of, not enforcable by rule, 377. 

Measure of damages in suit by on Sheriff’s bond, is the same as in a 
suit by client against the attorney for negligence, 177. 

Partnership for practice, nature and objects of stated, 388. 

Sheriff should be required by plaintiff’s attorney to pay over money 
collected, and the attorney, failing in this duty, becomes personally 
liable, and may discharge himself by paying off his client on de- 
mand, and then sue and recover on the sheriff’s bond, 173. 

AUDITA Querela superseded by motion, and affidavit of illegality a 
statutory substitute, 428. 

AUTHORITY.—Decisions of the Supreme Court are authority, 499. Del- 
egation of masters authority to furnish liquor to slaves questionable, 
531. Onus of proving authority is upon the party alleging it, Jd. 

AWARD.—Code, § 2833: Mistake of law in, 564; § 4152: Accident, mis- 
take, fraud or other illegality in, Ib. Courts favor awards and treat 
them with great liberality, 560; but an award set aside by judgment 
ceases to be available, 393. 

BAIL.—Act of law excuses, 27, 207, 546. Code, $$ 4729-30: Bail by mas- 

ter for slave, 548. . 
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Bail—Custody of principal, right to, 26. Master discharged by emanci- 
pation from bond to produce slave charged with crime, 546. Military 
service may be exacted from principal, 25, 206. 

BAILMENT.—Possession under, is that of bailor, and becomes wrongful 
after demand and refusal, 225. Possessory warrant by bailor against ~ 
bailee, 222, 882. Sale, or only a bailment for sale, was made a ques- 
tion in this case, but not decided, 425-6. 

BARGAIN held to pass title, 234. 

BASTARDY of issue denied in this case, 407. 

BEARER of negotiable paper, presumed to be bona Jide, etc., 499; and 
notice to of failure of consideration, must be averred, 498. 

BEQUEST for use of slaves, held void, and not aided by subsequent 
emancipation, 459. Instance of executory bequest, 6. 

BIGAMY, held not committed in N. C. by marriage of wife after absence 
of husband, unheard of, for nineteen years and a half, 407. A person 
who could not himself commit the offence in the given case, may, nev- 
ertheless, be a principal in the second degree, 275. 

BILL IN EQUITY—Affidavits read to support injunction bills, 60, 129, 

135, 194, 286, 495. 

Certainty of averments in 557. 

Demurrer to, effect of judgment on, 47, 499. 

Dismissal without a hearing is not consequent upon swearing off the 
equity, 53; nor should a bill be dismissed, upon general cemurrer, 
for want of proper parties; nor, under certain circumstances, for 
the want of clearness in complainant’s title, 576. 

Parties to include all persons interested, 438. 

BILL OF EXCEPTIONS—Code, § 4171: Supersedeas, 103. 

Copy of lost bill used by consent in Supreme Court, 121. 

BILL OF EXCHANGE.—Notice of dishonor not necessary, except upon 
Bank paper, 558. 

BLANK.—Arrest of judgment not allowed for immaterial blank in in- 
dictment, 107. 

BQOKS produced on notice, and read in part, how far evidence, 536. 

BOND.—Military service exacted from parties under bond for appearance, 

25, 206. 

Performance excused by act of law, 25, 207, 546. 

Sheriff's bond, action on, 173; evidence requisite to recover, 176; 
measure of damage, 177; sureties liable if sheriff is, Zd. 

Titles, bond for, deposited with third person, who procured a deed 
and then sold to an innocent purchaser, the latter protected, 443 ; 
reservation in bond of right to re-enter for non-payment of pur- 
chase money, is not a mortgage, 494; title does not pass by bond, 
Lb. 

Witness made competent by bond of indemnity, etc., 213. 

BOUNDARY acquiesced in for a long period is binding, though fixed by 
mistake, 290. 

BRIDGES.—Tax, by Act of 1799, for building, 370. 
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BURDEN OF PROOF.—Sce Onus. 

BURGLAR.—Homicide of, pronounced justifiable a7 guendo, 21, 2. 

BURNING negro by a mob, a case of, 507. 

CANCELLATION OF DEED.—Failure in prompt payment of a de. 

preciating currency, urged, a ground for, 53, 282. 
Fraud urged as a ground for, 53, 443. 
Ignorance of fact urged as a ground for, 227. 
Purchaser without notice, protected against, 443. 
Venue of bill for, is the county of defendant’s residence, 53, 
CAPITAL PUNISHMENT for horse stealing. Publication of Statute 
prescribing, 270. 
CARRIER.—Common. Code, § 2041; Mezns of limiting liability, 320. 
Consignor’s agreement to attend the freight and guard it against fire, 
315. 

Diligence, rule of stated as to carriers of passengers, 333-4. 

Negligence is a question for the Jury, 330; and liability for it cannot 
be avoided by special contract, 315. The negligence is gross if the 
freight be left in a car upon a side track in danger of sparks from 
passing engines, Jd. 

Notice referred to in Act of 1863, (now expired) is public notice, J), 

Onus probandi, as to excuse for loss, rests upon the carrier, 0. 

Option to abandon the contract on consignor’s failure to comply, or te 
carry without such compliance, Jd. 

Receipt given by, is not conclusive, but may be supplemented by 
parol, Jd. 

War and its incidents urged by R. R. Co., as excuse for unsafe condi- 
tion of their track, 331-3. Remarks of the Court thereon, 335-46. 

CASES cited from Georgia Reports. 

Alford vs. Irwin, 34 Ga. 25, 207; Andrews vs. Strong, Murch Term, 
1864, 201. 

B. Banks vs. Darden, 18 Ga. 341, 539-40; Barber vs. Irwin, 34 Ga. 27, 
140, 150, 206, 549; Bass vs. Ware, 34 Ga. 386, 369; Beard ys. Sim- 
mons, 9 Ga. 4, 114; Berry vs. Cooper, 28 Ga. 543, 321-2; vs. The 
State, 10 Ga. 511, 114; Black vs. Black, 15 Ga. 445, 159; 27 Ga. 45, 
502; Booth vs. Williams, 2 Ael. 252, 251; vs. Terrell, 16 Ga. 20, 156-8 ; 
Bowman vs. Long, 23 Ga. 242, 9. 

C. Carker vs. Mathews, 25 Ga. 571, 253; Carlisle vs. Tidwell, 16 Ga. 33, 
114; Chapman vs. Woodruff, 34 Ga. 91, 583 ; Choice vs. The State, 31 
Ga. 424, 354; Coffee vs. Newsome, 8 Ga. 444, 66; Cogburn ys. Ogleby, 

- 18 Ga. 58,9; Conner vs. The State, 25 Ga. 515, 108; Cook vs. The 
State, 11 Ga. 53, 204; Coweta Falls M. Co. vs. Rogers, 19 Ga. 417, 
542; Crabtree vs. Green, 8 Ga. 19, 564; Crow vs. Morris, 15 Ga. 303, 
224. 

D. Daley & F. vs. Harris, March Term, 1864, 40, 72, 88; Darden vs. 
Wyatt, 15 Ga. 414, 258; Davis vs. Anderson, 1 Kel. 176,281; Dobbs 
vs. The Justices, 17 Ga. 682, 177. 

E. Erwin vs. Moore, 15 Ga. 365 and 371, 252. 
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Casea—F. Fears vs. Brooks, 12 Ga. 197, 305; Franklin B. Co. vs. Wood, 


G. 


H. 


M. 


y, 


14 Ga. 80, 274. 

Gilmore vs. Johnson, 14 Ga, 683, 159; Girardy vs. Dougherty, 18 Ge. 
262, 252; Gordon vs. Green, 10 Ga. 541, 582; Gray vs. Gray, 20 Ga. 
804, 504. 

Hall vs. The State, 3 Hel. 22, 457-8; Hand vs. Armstrong, 84 Ga, 232, 
369, 887 ; Hartridge vs. Wesson, 4 Ga. 101, 558; Henderson vs. Alex- 
ander, 2 Kel. 81,251; Holland vs. Chaffin & L., 22 Ga. 343, 249; Hook 
ys. Stovall, 30 Ga. 420, 287; Howard vs. The Central R. Road, 3 Ke/. 
380, 251. 

Jeffers vs. Fair, Nov'r Term, 1862, 28, 76; Jones vs. The State, 29 Gu. 
594, 354; Jordan vs. Faircloth, 27 Ga. 372, 52. 

Keener vs. The State, 18 Ga. 230, 497; Kirkpatrick vs. Davidson, 2 
Kel, 301, 156. 

Lawson vs. Cunningham, 21 Ga. 454, 581; Leonard vs. Boynton, 11 
Ga. 112, 235; Levy vs. Shockley, 29 Ga. 710, 309; Levining vs. The 
State, 18 Ga. 518, 118; Lindsey vs. Lindsey, 14 Ga. 657, 258; Living- 
ston vs. Livingston, 24 Ga. 379, 98; Logan vs. Bond, 13 Ga. 198, 367. 
Maxwell vs. Harrison, 8 Ga. 61,156 ; Mayor of Macon vs. Shaw, 16 Ga. 
172,97; Mayor and Council vs. Omburg, 28 Ga. 46, 328; McGehee 
vs. Jon‘ s, 10 Ga. 132, 557; McGinnis vs. The Justices, 30 Ga. 55, 502: 
Mealing vs. Pace, 14 Ga. 596, 274; Merchant’s Bank vs. Rawls, 7 Ga. 
199, 575; Meredith vs. Knott & H., 34 Ga. 222, 385; Mobley vs. Mob- 
ley, 9 Ga. 247, 172; Moncrief vs. Hurtel, January Term, 1863, 110; 
Monroe vs. The State, 5 Ga. 85, 114. 


. Newman vs. The State, 26 Ga. 633, 345-6; Nisbet vs. Lawson, 1 Ke’. 


281, 177 

Ponder vs. Cox, 26 Ga. 485, 238. 

Ragland vs. The Justices, 10 Ga. 71, 251; Reinhart vs. The State, 29 
Ga. 525, 533; Riley vs. Griffin, 16 Ga. 141, 296-7; Roberts vs. The 
State, 3 Kel. 322, 114; Robinson vs. King, 6 Ga. 539, 474; Rogers vs. 
Evans, 8 Ga. 148, 172; Russell vs. Arnold, 25 Ga. 625, 253. 

Sanford vs. Thompson, 18 Ga. 554, 515-16-20; Scudder vs. Wood- 
bridge, 1 Kel. 195, 424; Shields vs. Young, 15 Ga. 349, 424; Smith vs. 
Bryan, 34 Ga. 65, 290; Sullivan vs. Rome R. R. Co. 28 Ga. 29, 502, 
558 ; Sweeney vs. The State, 16 Ga. 467, 533. 

Terrell vs. The State, 9 Ga. 58,108; Thompson vs. The Central Bank, 
9 Ga. 417, 176; Towns vs. Springer, 9 Ga. 180, 172, 256; Truluck vs. 
Peeples, 3 Kel. "446, 454. 

Vickery vs. Benson, 26 Ga. 582, 572. 


. Walker vs. Hunter, 17 Ga. 364, 381; vs. Spullock, 23 Ga. 436, 424; 


Water Lot Co. vs. Leonard, 30 Ga. 561, 542; Wiley vs Collins, 9 Ga. 
223, 432; Williams vs. Cowart, 27 Ga. 187, 173; Wingard vs. The 
State, 13 Ga. 396, 204; Wise vs. The State, 24 Ga. 38, 108; Wootten 
vs. Nall, 18 Ga. 609, 540; Wright vs. Griffith, 18 Ga. 176, 257; Wynn 
vs Cox, 5 Ga. 376, 367. 


- Yarborough vs. West, 10 Ga. 471, 156. 


2 
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CASES respecting titles to land, what are, 62; county in which to be 
tried, 7d. 
CASTLE.—Is a tippling house the owner’s castle ? 259. 
CERTAINTY.—Affidavit as to newly discovered evidence, held suff. 
ciently certain, 570. 
Estate or interest, certainty of, requisite to injunction, 46. 
Evidence of damage, certainty of, 541. 
“ Other grain,” held sufficiently certain in penal statute, 457. 
Pleadings in equity, requisite certainty, 557. 
Tender, with what certainty to be pleaded, 555. 
Void for uncertainty—reports of conscript board so pronounced, 186, 
CERTIFICATES of military disability—board of surgeons only can grant, 
66; vacated by Act of Congress, 22. 
CERTIORARI.—Code, § 3958: From Inferior Court and Court of Ordi- 
nary, 91, 584; § 3960: From Inferior judicatories, ete., 91, 583: 
§ 3967: Notice, 120. 
Dismissed, even after argument, for failure to give notice, Ld. 
Habeas Corpus Court—certiorari from, how brought, 91, 583. 
Judgments subject to, 97. 
CHAMBERS.—Certiorari from Justices of the Inferior Court acting at, 
how brought, 91, 583. 
Code, § 243, {[ 4: Powers of Judge at, 165. § 271: Appointment of 
receiver at, Ib. 
Contempt proceeded for at, without limitation as to term of impris- 
onment, 162. 
Order for restoring possession after bill dismissed, refused at, 306. 
Receiver appointed at, and delivery to him coerced by attachment, 
162. 
CHANCERY.—See Equity. 
CHARACTER of Witness.—New trial to impeach, refused, 110. 
CHARGE of Court.—Confessions, charge on, 262. 
Consequences of erroneous charge remedied by special instructions 
from the Supreme Court, without new trial, 459. 
“ Defendant is guilty, and you ought to find him so,” is error though 
stated conditionally, 263. 
Evidence not warranting a charge, the charge should not be given, 
330. 
Motion for new trial, requisite to draw in question, in the Supreme 
Court, conformity of the verdict to the charge, 339. 
New trial granted because charge not full, 406-7; but refused not- 
withstanding certain errors in the charge, 263, 348. 
Singling out a fact or two from several, and charging the Jury that 
if satisfied of these, they should find so and so, is improper, 338. 
CHATTELS.—Estate in, may commence in futuro, 158. 
CHILDREN of second marriage, held legitimate in this case, 408. 
CIRCUMSTANTIAL evidence is sufficient only when every reasonable 
hypothesis, except that of guilt, is excluded, 342. 
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CITED cases from Georgia Reports—see cases e’ted. 

(CITIZENS of other States.—Right to sue in Georgia, asserted arguendo, 
515-16. 

CITY-Streets graded, and railroad and plankroad made therein, without 
liability for consequential damage, 326. 

CIVIL Case.—Habeas corpus to assert exemption from military service, is 
a civil case, 104. Civil cases are tried in county of defendant's res- 
idence, 510. 

CIVIL Officers.—Details from the army to act as such, considered, 75. 
Exemption of, from military service, considered, 72-6, 200. 

CIVIL Service.—Collection of taxes is civil service, 75. Military service, 
distinguished from, 39, 75. Transfer to, from the military, 75, 200. 

CODE of Georgia.—Declaratory nature of most of its provisions, 249. 
Construed or cited. 

§ 2: Rights determined by existing laws, 387. 
§ 4: Publication of statutes, 270. 
§7: Laws prescribe for the future, 387. 
§ 200, | 3: Power of Courts to compel obedience to orders, etc., 166. 
"4: Power of Courts over officers and persons connected with proceed- 
ings, 218, 378. 
§ 210: Revision and reversal of decisions of Supreme Court, 502. 
§ 242, 9 5: Punishment of contempts, 162. 
243, | 4: Power of Judge at Chambers, 165. 
"| 5: General grant of power to Judge, 166. 
3 271: Power to appoint receiver in vacation, 165. 
$ 281: Justices of the Inferior Court—number necessary to hold the 
Court, 94. 

285: Powers of the Inferior Court as a Court of law, 93. 

S$ 286: Powers of the Inferior Court as a county corporation, 93. 

3 287: Powers of the Justices of the Inferior Court, 93-4-6, 442. 

§ 467 to 499: Duties of Inferior Court—powers over taxation, 375. 

§ 684: Venue of actions against railroads, 545. 

§ 889-90: W. § A. Railroad, 424. 

§ 898: Venue of actions against W. § A. Railroad, 544-5. 

§ 1600: Negroes prima facie slaves, 532. 

$1757: Venue of guardian’s appointment, 257. 

§ 1790-1-2: Settlement with guardian before the Ordinary, 398. 

§ 1956-7: Mortgages, 281. 

§ 1988: Vendor's lien, 886. 

§ 1989: Attorney's lien, 378. 

§ 2041: Means of limiting common carrier's liability, 320. 

§ 2067: Abatement of hire on death of slave, 509. 

§ 2185: Afidavit by agent, 270. 

§ 2493: Administrator allowed time to learn condition of estate, 398. 

§ 2507: Administrator exempt from suit twelve months, 398. 

§ 2542: Distribution of estate in kind, Id. 

§ 2556-7: Settlement with administrator before the Ordinary, Tb. 
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Oode.—§ 2592: Ignorance—recision, 231. 


































§ 2718: Court construes contracts, 234. 

S$ 2719: Intention, the cardinal rule of construction, Ib. 

$ 2721, | 3: Construction of contracts, 281. 

: 2833: Mistake of law in award, 564. 

3 2875-6: New promises, 249. 

3162: Inferior Court to be held twice in each year, 95. 

3168 : Adjournment of Inferior Court on failure of Justices to attend, Ih, 

3169: Adjournment of Inferior Court in term time, Ib. 

3194: Court to which attachment ts returned, 94. 

3317: Venue of actions against railroads, 545. 

3410: Pleadings amendable at any stage, 437. 

3430: Affidavit of illegality amendable, 270. 

3486: Publication of verdict, 575. 

§ 3591: Affidavit of illegality allowed, 269. 

§ 3596: Affidavit of illegality by attorney in fact, etc., 270. 

$ 3640: New trial on newly discovered evidence, 4, 565. 

§ 3643: Time of moving for new trial, 568. 

§ 3678: Hvidence of accomplice, 506. 

§ 3779: Witness competent though under an honorary obligation, ete., 218. 

§ 3785: Witness made.competent by deposit of money, ete., 217. 

§ 3853: Remedies against sheriff, 313-14. 

$ 3914: Habeas corpus—time of return, 96. 

§ 3921: Habe 1s corpus—heard by a majority of the Justices, 94. 

$ 3925: Habeas corpus—Diseretion as to custody of infants, 258. 

§ 3958: Certiorart from the Inferior Court or Court of Ordinary, 
91, 584. 

$ 3960: Certiorari from Inferior Judicatories, ete., 91, 583 

$ 3967: Notice of certiorari, 120. 

$ 3983: Tenant holding over, 339. 

3 4152: Mistake, fraud, accident or other Wegality in award, 564A. 

$ 4171: Supersedeas by bill of exceptions, 103. 

$ 4270: Seduction, 5. 

$ 4400: Riot, 20. 

3 4491: Furnishing spirituous liquors to slaves, 532. 

$4517: Arrest of judgment. Formal defects in indictment, 108. 

$ 4525: Issue on indictment, 324. 

§ 4526: Demurrer to indictment, 108. 

$ 4535: Nol pros, 325. 

§ 4557: Indictment for certain homicides—where found and tried, 81. 

§ 4558: Indictment for certuin homicides—ahere found and tried, 82. 

$ 4574: Severing on trial, 10. 

$ 4593: Contempts, 166. 

$ 4729-380: Bond by owner for appearance of slave, 548. 
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COLLATERAL Security.—Title acquired as, passes to bonuw fide put- 






chaser, 448. Diligence to collect, not incumbent on creditor in this 
case, 239. Indulgence on, not prejudicial in this case, 73. 
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COLLECTOR of taxes, held exempt from ‘active militia, 72; and exemp- 

tion from the army discussed, 75. 

COMIT Y.—Defined as “ reciprocity,” 518; but lew loci not enforced by, if 

contrary to policy, etc., 407, 519. 

COMMON Carrier.—See carrier. 

COMMON law presumed to prevail in North Carolina, 408. 

CONCLUSION.—Tender alleged without setting out the facts, is a con- 
clusion of the pleader, 557. Whether certain evidence be fact or con- 
clusion, not decided, 304. ' 

CONDITION.—Bequest upon condition precedent in this case, 6; and 
lease and hire upon condition subsequent in this case, 124. Tender 

on condition is not sufficient, 556. 

CONFEDERATE Money.—Barber’s table of value, 487. 

Contract for payment in, and bill brought for rescission, 64-5, 227, 282. 

Credited on note, held a valid payment, 355. 

Ordinance of 1865 applied to collections by sheriff, 403. The jury 
held to have a wide discretion under the ordinance, and not to be 
restricted to specie value, 485, 556. 

Paid into Court as money on waiver of objections, 215-16. 

Presumption of payment in, not raised by credit being dated in 1863, 
355. 

Sale for, and the property reclaimed by vendor, 64-5, 222, 227, 282, 
340. 

Sheriff collected in 1862, and knowing of no one in,his county to pay 
over to, kept it till ruled in 1866—rule discharged, 346. Another 
sheriff collected in 1863, and put in asafe, the owner of which 
was thereafter absent most of that and the following year—held 
liable only for value at time of collection, 403. 

Tender of its value in specie, not necessarily sufficient, 556. 

CONFEDERATE States.—Army of—see that Title. 

Constitution of, 28, 32, 67, 77, 88, 136, 366. 

District Court of, succeeded to that of the U. 8., as to pending cases, 
355. 

Government of, in harmony with State Government, 76. 

Officers of, exempt from militia, 72. 

Statutes of, construed, 22, 28, 67, 85, 186, 181-8-5-6, 199, 200, 205, 367. 
Supremacy of, 72. 

CONFESSIONS.—Charge of the Court upon, should deal with hope as 

well as with fear, 262. 

CONFLICT of Laws.—Doctrines of that are fully recognized, 519. State 

statutes, held subordinate to those of the C. 8., 72. 

CONFLICTING duties not to be exacted, 76, 106-7. 
CONSCRIPTION.—See Army. 

Constitutionality of, affirmed, 28, 136. Exemption from, considered, 

22, 28, 66, 67, 75-6, 85, 99, 105, 136, 181, 205. Statutes relating to, 

construed, 22, 28, 66, 67, 85, 186, 181-3-5-6, 205. 
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CONSENT.—Copy of lost bill of exceptions substituted by consent, jp 
Supreme Court, 121. 
Distribution by consent upheld, and contract enforced in equity, 159. 
Infant under military age, not bound by his consent to serve, 109. 
Judgment modified by consent in Supreme Court, 118. 
Writ of error dispensed with by consent, 378. 


CONSIDERATION.—Failure of, as to note given for slave, is not a con. 


sequence of emancipation, 232, 863-9, 386. Notes given for the hire 

of slaves, enforced in these cases, 498, 506. Notice of failure must be 

averred in plea to action by bearer of negotiable paper, 498. 
CONSTABLE.—Soldier elected as such, is not thereby discharged, 200, 
CONSTITUTIONALITY of statutes, not to be questioned unless un- 

avoidable, 309. 
CONSTITUTION of the Confederate States—Abuse of the powers 

granted by—guards against, 38, 140. 

Conscription declared constitutional, 28, 136. 

Impairing contracts, 67, 85. 

Jurisdiction of District Courts, 366. 

Military power granted, 28, 136. 

Militia, calling forth, 31. 

Ordinance of Georgia adopting, 366. 

Supremacy of, and of statutes passed under, 77. 

Warrants for arrest, 32. 

CONSTITUTION of Georgia.—Abolition of slavery by, is no aid to prior 
will void for attempting manumission, 459. 

Civil cases, tried in county of defendant’s residence, 510. 

Contempts—the provision touching does not extend to remedial pro- 
ceedings, but only to those strictly punitive, 166. 

Delegation of legislative power, considered, 271. 

Equity causes, tried in the county of defendant’s residence, 53, 523. 

Fraud on, not allowed to change jurisdiction, 523. 

Homicide—venue of trial for, 81. 

Inferior judicatories—what are, 98. 

Special terms of the Superior Courts appointed by the Judges, held 
constitutional, 271. 

Titles to land are tried in the county where it lies, 62,510. What 
cases respect titles, Jd. 

CONSTRUCTION.—Particular instruments, etc., construed—see Code, 
Constitution, Contract, Conveyances, Deed, Ordinances, Parol Contract, 
Statutes, Warranty, Will, Words. 

Bill in equity retained where construction of the deed set up was 
doubtful, 576. 

Code, § 2718: Court construc contracts, 234; § 2719: Intent the eardi- 

nal rule, 284; § 2721, | 3: Preferred construction—parts all taken, 281. 

Intent prevails, even in penal statutes, and is to be collected from the 

words, 458; in Equity, especially, it prevails irrespective of words, 

581; it is the cardinal rule of construction, 234, 401. 
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Construction.—Legislative construction followed, 249-50, 455. 
Lex loci governs construction ordinarily, 407. 
Liberal construction adopted or suggested, 251, 405. 
Parts all taken together, 40, 281, 581. 
Punctuation—instance of materiality, 281. 
Reason and spirit of statutes, considered, 251. 
CONTEMPT.—Attachment ordered at Chambers, 162. 
Code, § 242, | 5: Limitation of Punishment, Ib. 
§ 4593: Limitation as to punishable acts, 166. 
Constitution does not refer to remedial proceeding, but to such only 
as is strictly punitive, Z0. 
Imprisonment not limited, as a remedial measure, 162. 

CONTINGENT Estate.—Instance of, 6. 

CONTINUANCE.—Absence of counsel not employed, where prisoner is 
ably represented by others, is not cause for, 353. Where the coun- 
sel employed are a firm, the absence of that member alone should 
be regarded, on a motion for continuance, who brought the suit and 
has heretofore attended the Court, 388. 

Admission or offer to admit the testimony of absent witness, obviates 
a continuance, 353. 

Newly discovered evidence after informal return of verdict, held in- 
sufficient as a ground for, 572. 

Surprise, pending trial, should be followed by a motion for, 275. 

War and its operations a ground for, 388. 

CONTRACT.—Ahandonment of, 315. 
Code, § 2718-19: Construction, 234. 
§ 2721, | 3: Construction, 281. 

Confederate money, contract for p»yment in, 64-5, 227, 282. 

Construction is for the Court, 234; and isto be upon the whole in- 
strument, 281, 581; and according to intent of the parties, 234, 581 ; 
and is governed, generally, by the lex loci, 407. 

Damages for breach, whether extending to profits, 536. 

Distribution by contract, upheld in equity, 152. 

Executed in this case, 235. 

Exemption from military service, held not to result from certain con- 
tracts, 25, 28, 67, 85-6, 206. 

Impairing alleged contracts of exemption from the army, 67, 85. 

Infant’s contract to serve in the army before liable by law, is not 
binding, 109. 

Ordinance for settling contracts made during the late war, 403-5, 485, 
556. 

Parol contract enforced in equity, 152; parol adding to or varying 
written contract, 315, 355. 

Performance excused by act of law, 27, 207, 546. Time of, not fixed 
beyond a year in this case, 152. Statute of frauds avoided by per- 


formance, J6. 
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Contract.—Rescission in equity, for fraud, &c., 53; for ignorance, 227 - for 
failure to pay currency when due, 53, 282. 
Special, 315. 
Time, of the essence in this case, 64-5, see 289. 

CONVERSATIONS.—Value, as evidence, when forgotton in part, or re. 
ported in substance only, 459. 

CONVEYANCES Construed.—Contingent estate or vested, 6. 
Disposition, power of, considered, 42. 

Executory bequest, instance of, 6. 

Fee or for life only, 42. 

Legacy, whether general or specific, 599. 

Manumission, whether designed by this will, 459. 

Mortgage, created in this case, 279; but not in this, 494; nor in this. 
according to the Common Law, 369. 

Parol contract making distribution, construed, 152. 

Remainder not created in these cases, 42, 152. 

Reservation to grantor, construed, 46, 369, 494. 

Warranty of “ slaves for life,” construed, 232, 363-9, 386. 

Wife—separate estate in, created, 42, 298; the like preserved, 580-1, 

COPARTNER.—Received as a wi'ness for the partnership, after release, 
bond of indemnity, and deposit of maney in Ceurt, 213. 

COPY.—Bill of exceptions lost and copy substituted by consent, 121, De- 
visee is not concluded by copy established in a proceeding against the 
heirs only, 167. E-tablished copy is not conclusive on one not a party 
to, nor notified of the proceeding, Jd. 

CORPORATION.—Books of, produced on notice and read in part, how 
far evidence, 536. City held not liable for damages resulting from 
certain works and improvements, 326. Declarations of employees, 
caution as to, 330. 

COSTS of prosecution added by legislation subsequent to the offence, said 
not to be collectable, 204. 

COUNSEL.—See Attorney. 

COUNTY.—Blank in indictment as to county for which Grand Jury were 

sworn, is not cause for arresting the judgment, 107. 

Equity causes to be brought in county of defendant’s residence, 53, 
523. 

Guardian to be appointed in county of ward’s residence, 257. 

Homicide to be prosecuted in what county, 81-2. 

Titles to land tried in the county where it lies, 62, see 510. 

Trespass quare clansum freg:t to be brought in county of defendant's 
residence, 509. 

Western & Atlantic Railroad to be sued in what county, 543. 

COUNTY Tax.—Code, § 468 to 499, referred to, 375. Statutes prior to 
the Code examined, 370. 

CUOURT.—See Inferior ; Superior ; Supreme ; District Court. 

Code, § 200, { 3: Power to compel obedience, 166 ; *| 4: Power over 
Officers, &c., 218, 378. 
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(ourt—Deposit of money in, to make witness competent, 213. 

General words in statutes touching—effect, 98. 

Inferior, Judicatory—what is, 6. 

Justices distinguished from the Court proper, 98. 

“ Open Court” construed, 437. 

Payments into are impounded by the law, 218. 

Special Courts for trial of habeas corpus, 91. 

COURTHOUSE.—Tax to enclose held legal, 370. 

COVENANT.—Construed according to intent of the parties, 235. War- 
ranty of slaves for life not broken by emancipation, 232, 386. 

CREDIT.—Confederate money credited on note, held a valid payment, 
355; but that such money was paid is not to be inferred from credit 
being dated in 1863, 7b. Limitation period not extended by credit 
for partial payment, 245. 

CREDIT of Witness.—Feeling of testator towards witness admitted to 
weaken credit, 459. Jury to estimate credit, 110, 502. New trial to 
impeach by newly discovered evidence, refused, 110. 

CREDITOR’S authority and diligence as to collateral securities, 239. 

CRIMINAL CASE.—Habeas corpus to assert exemption from military 
service is not, 104. 

CRIMINAL LAW.—Accomplice, conviction on evidence of, 502, 

Alibi explained and vindicated, 114-15. New trial to establish by 
newly discovered evidence, not favored, 110. 

Arraignment and plea requisite to issue, until which, nol pros allowed 
even if jury sworn, 324. Estoppel to urge the want of arraignment, 
suggested as the result of certain acquiescence, 325. 

Arrest of judgment for immaterial blank, refused, 107; arrest of 
judgment for failure to prove the place of death, refused, 81; and 
omission to arraign the prisoner said to be insufficient, 324. 

Assault, held continuous in this case, 84-5. 

Authority to furnish negro with forbidden liquors must be proved by 
the accused, 531. 

Bail excused by act of law, 25, 207, 546. 

Bigamy committed by aiding and abetting another to commit it, 275. 

Castle and tippling house, whether the same or equal in law, 259. 

Certainty—“ other grain” held sufficiently certain in penal statute, 
457. 

Charge of the Court should be full, 406-7 ; should embrace every ma- 
terial point, 262 ; should not state, even conditionally, that “ defend- 
ant is guilty and you ought to find him so,” 268; but an error in 
the charge is not always cause for a new trial, Jd., 348. 

Circumstantial evidence, to be sufficient, must exclude every reasona- 
ble hypothesis except that of guilt, 342. 

Code of Georgia, construed or cited— 

$4: Publication of Statutes, 270. 

§ 3678: Hvidence of accomplice, 506. 

§ 4171: Supersedeas by bill of exceptions, 103. 
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Criminal Law.—§ 4270: Seduction, 5. 


§ 4400: Riot, 20. 

§ 4491: Furnishing spirituous liquors to slaves, 582. 

§ 4517: Arrest of Judgment—formal defects in indictment, 108. 

§ 4525: Issue, 324. 

§ 4526: Demurrer to indictment, 108. 

§ 4535: Nol pros, 325. 

§ 4557-8: Indictment for certain homicides, found and tried in what 
county, 81-2. 

§ 4574: Severing on trial, 10. 

§ 4729-30: Bond by owner for appearance of slave, 548. 

Confessions to be charged on with reference to hope as well as to 
fear, 262. 

Construction not to be too strict but to follow intention, 458; and in 
this case a prior legislative construction was followed, 455. 

Continuance for the absence of an Attorney not employed, refused, 
353 ; and so for the absence of a witness, where the State offered to 
admit all he could testify to, Jd. If defendant be surprised by cer. 
tain evide ce and can disprove it by absent witnesses, he should 
move to continue, 275. 

Costs, inereased after oftence, said not to be collectable, 204. 

County in which to prosecute homicide, 78, 81. 

Death—place of, not generally material on trials for homicide, 78. 

Declarations of the accused admitted in this case, 208. 

Defence of habitation, 21-2; defence of person, 84-5, 259. 
Discretion as to punishment—control of, refused in this case, 5. As 
to severing on trial, is lodged with the Judge, 10. 
Distilling not necessarily made out by proof of sending meal and re- 

ceiving whisky, 405. The distilling of millet, or suagar-cane seed, 
was penal by Act of 1862, 455. 
Druggist convicted of retailing whisky without license, 533. 
Drunken customer of a tippling-house is not at liberty to assault the 
keeper, 259. 
Drunkenness urged in mitigation of homicide, 348. 
Evidence—admissibility, 5,208. Latitude as to time of offence, 117, 
202. Sufficiency, 10, 84-5, 110, 210, 263, 342, 348, 502. 
Exception to indictment—time and mode of taking, 108. 
Exchange of meal for whisky is no violation of statute, 405. 
Freedom of negro to be proved by the party alleging it, 531. 
Gambling tried and punished by the laws in force when the offence 
was committed, 203. 


Grand Jury presumed to be legally constituted, 270. 
Habeas corpus, not a criminal case, 104. 
Homicide—venue of prosecution for, 78, 81. 
Horse-stealing not proved on defendant in this case, 342; and change 
of penalty did not take effect until after publication of statute, 270. 
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INDEX. 603 


Criminal Law.—Indictment—effect of blank in, 107. Demurrer to requisite 


when, 108. Is submitted to jury when, 325. Ignorance of con- 
tents, inexcusable, 110. 

Irregularity said to be binding, if acquiesced in, 325. 

Issue not made up nor jeopardy of prisoner begun before arraign- 
ment and plea, and nol pros may be entered though the jury sworn, 
323. 

Jurisdiction—in what county, 78, 81. 

Juror not disqualified by prejudice against the crime, 262. Some ju- 
rors’ horses entertained by the State’s counsel, and new trial granted, 
379. 

Jury sworn prematurely, 323; and indictment could not be legally 
submitted, 325. 

Justifiable homicide, 20-1, 84-5. 

Justification of party proved to have furnished forbidden spirits to 
negro, is to be shown by such party, 531. 

Larceny from the house—sufficiency of the evidence, 110. Simple 
larceny—mistake, intent, declarations of accused, 208; sufficiency 
of the evidence, 210, 268, 342, 502. 

Manslaughter proved in this case, 78. 

Military service due from accused, 25, 206. 

Murder—indictment for, and conviction of manslaughter, 78; proved 
in this case, 348. 

Newly discovered evidence—diligence, 110. Materiality, 78, 83, 110. 
Showing as to residence of witness, 1. 

New trial refused though some error in the charge of the Court, 263, 
348. 

Nol pros allowable after jury sworn and indictment read, if no issue 
formed, 323. 

Offence created by general words, 457-8. 

Onus probandi, 531. 

Presumption as to the regularity of proceedings, 270. 

Principal in second degree may be one incapable of committing the 
offence in the first degree, 275. 

Punishment not excessive in this case, 5. Increase after offence, not 
permitted, 204. Regulated by prior law until later law takes ef- 
fect, 270. 

Retailing liquors by druggist without retailer’s license, is penal, 533. 

Retroaction of laws—not permitted as to penalty or costs, 204. 

Riot by soldiers—sufficiency of the evidence, 10. 

Seduction—evidence and punishment, 5. 

Self-defence, 84-5, 259. 

Severing on trial is discretionary with the Judge, 10. 

Special Terms of the Superior Court, held constitutional, 271. 

Spirituous liquors furnished to slave, 581; retailed unlawfully by 
druggist, 533. 

Statutes to be published, 270. 
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Criminal Law.—Submission of case to jury, what is, 325. 

Supersedeas by bill of exceptions, 103. 

Technical objections discouraged, 324. 

Time of offence—latitude of evidence as to, 117, 202. 
Venue of prosecutions, 81. 

Words, general, in penal statutes, 457-8. 

CUMULATIVE evidence defined, 571. 

CURRENCY.—See Confederate money. 

CUSTODY.—Bail’s right to, 26. Infant, father’s executors have no right 
to, 253 ; discretion of Judge on habeas corpus, Ib. Soldier, pending , 
bill ef exceptions on habeas corpus, 101, 105. 

DAMAGES.—Certainty in the evidence as to, 541. City not liable for 
certain consequential damages, 326. Measure of considered, 177, 
536. Profits, whether allowable, 541-2-3. 

DATE.—Credit dated in 1863, held not to be evidence that the payment 
was in Confederate money, 355. Evidence of time of offence—lati- 
tude in, 117, 202. Ignorance of date laid in indictment, is inexeusa- 
ble, 110. 

DEATH.—Jurisdiction over homicide, not ordinarily dependent on place 
of death, 78. Presumption of death, from absence, rebutted, 569-70. 

DECLARATIONS.—Agent’s, unless within the scope of his agency, do 

not affect the principal, 330. 

Animus furandi—declarations of accused admitted to rebut, 208. 

Devisee affected by the declarations of testator, 167, 458. 

Employés of railroads and other corporations—caution as to theirs, 
330. 

Intent to give land shown by declarations, 171-2. 

Mistake—declarations admitted as tending to prove, 208. 

Value as evidence when repeated in substance only, or after partially 
forgotten, 459. 

Will tainted with illegal trust by antecedent and subsequent declara- 
tions of testator, 458. 

Witness not to be impeached by declarations out of Court, unless first 
properly interrogated, 549. 

DECLARATORY Statute defined, 424. 

DEED.—Cancellation in equity, 53, 227, 282, 443. 

Copy established on notice to heirs, is not conclusive on devisee, 167. 
Declarations of donor admitted for donee after deed lost, Jd. 
Purchaser without notice under fraudulent deed, protected, 443. 
Venue to cancel in equity, 53. 

DEFENCE.—Alibi explained and vindicated, 114-15. Homicide in de 
fence of habitation, 21-2; in defence of person, 84-5. Prior judg- 
ment on same matter of defence, held conclusive, 47, 355, 393, 499. 
Tippling-house keeper may defend himself, 259. 

DEFENDANT.—Co-defendant cannot make affidavit of illegality in his 
own name; and substitution of the proper defendant, disallowed, 268. 
Witness for defence, after release, bond of indemnity, and deposit of 

money in Court by co-defendant, 213. 
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DELEGATION of Power.—Experts may not delegate to non-experts, 
151. Owner of slave, whether he may delegate authority to furnish 
spirituous liquors, 531. Remarks on the delegation of legislative 
power, 271. 

DELIVERY.—Attachment at chambers to compel delivery to receiver, 
162. Possessory warrant by purchaser on refusal to deliver, 222. 

DEMAND.—Sheriff should pay over without, 176. 

DEMURRER.—Code, § 4526: Demurrer to indictment, 108. Dismissing 
of bill, (on general demurrer), for want of proper parties, denied, 
576; also, for want of equity, the construction jof a deed being doubt- 
ful, and there being special collateral facts, J+. Judgment on, is con- 
clusive, 47, 499. Jurisdiction—demurrer to, sustained, 53. 

DEPOSIT of money in Court.—Confederate money deposited, on waiver 
of objections, 215-16. Impounded by the law without order of Court, 
218. Party made competent as a witness by deposit, etc., 213. 

DESCENT.—Children of second marriage held competent to take by, in 
this case, 408. 

DETAILS.—Agricultural details from the army are subject as militia, 28, 
150, 205. Soldiers detailed to civil oftice—subsequent status, 75. 

DEVISEE.—Copy of lost deed established by proceedings against the 
heirs, is not conclusive on, 167. Declarations of testator may affect, 
Tb., 458. 

DILIGENCE.—Carriers of passengers, rule of diligence as to, stated, 333-4. 
Collateral securities, diligence as to by creditor, 289. Indictment, dil- 
igence to know contents of, 110. Newly discovered evidence, dili- 
gence before trial, d., 570. 

DIRECTORY Statute.—Instance of, 348. 

DISABILITY for Military Service.—Certificates of, board requisite to 
grant, 66; vacated by act of Congress, 22. Light duty exacted of 
conscripts able for it, 136. 

DISCHARGE from the Confederate Army.—Infant volunteer discharged 
on habeas corpus, 109. Reserve over age, discharged on habeas cor- 
pus, 181. Soldier appointed to civil office—whether thereby dis- 
charged, 75, 200. 

DISCOVERY.—Trustee made to discover and account in Equity, 488. 

DISCRETION.—Application of payment, when debtor is silent, is sub- 

ject to creditor’s discretion, 558. 

Control of, declined by Supreme Court, unless abused, 125, 253, 282, 
3875. 

Expert must himself exercise it, and not delegate to a non-expert, 151. 

Infant’s custody on habeas corpus, is subject to, 253. 

Injunction—grant and dissolution are subject to, 58, 125, 282. 

Judge invested with by general words, 18-19. 

Jury’s discretion, by Ordinance of 1865, in adjusting war contracts, 
485,556. 

“May” is a word of, 20. 

Punishment within, 5. 
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Diseretion.—Severing on trial is subject to, 10. 

Supreme Court exercised its discretion in correcting the verdict with. 
out ordering a new trial in this case, 459. 

DISMISSAL.—Bill not to be dismissed because equity sworn off, 58; poy, 
on general demurrer, for want of proper parties, 576; nor, unde 
certain circumstances, for want of clearness in complainant’s title 
Ib. 

Certiorari dismissed for failure to give notice, 120. 

Levy may be dismissed on motion, without affidavit of illegality, 497, 

Possession acquired under bill, and then the latter dismissed and pox. 
session retained, 306. 

Re-instatement ordered after improper dismissal, 388. 

DISPOSITION.—Power of, not limited as to objects by this deed, 46. 

and its influence on the guantity of estate; considered, Z6. 

DISSENTING Opinion.—Lyon, J. in Fleming vs. Dorn, 219. 

DISTILLING.—Meal might be sent and whisky received without the 

guilt of distilling, 405. Millet, or sugar-cane seed, a forbidden article 
by Act of 1862, 455. 
DISTRESS Warrant.—Affidavit against, is requisite to give Superior or 
Inferior Court jurisdiction, 178 ; and without this, garnishment founded 
on is void, Jd. 4 
DISTRIBUTION.—Code, § 2542: Distribution in kind, 398. 
Foreign administrator not compelled to account here, ‘511. 
Newly discovered evidence as to number of distributees, held good 
cause for new trial, 493. é 
Parol distribution made by consent, upheld in equity, 152. 
Remainder is not created, or attempted, by agreement for one dis- 
tributee to have the property during her life, and the others -after- 
wards, 152. 
Year’s support not to be assigned to widow in addition to one already 
enjoyed without assignment, 418. 
DISTRICT COURT of the Confederate States, succeeded to that of the 
United States, as to cases pending at the time of secession, 355. 
DOCTOR, held exempt from Confederate army, 99. 
DOMICIL.—See Residence. 
DRAWER n0t entitled to notice of dishonor of note not payable at bank, 
558. 
“ DRUG” defined, 535. 
DRUGGIST convicted of retailing spirituous liquors without a license, 538. 
DRUNKENNESS urged in mitigation of homicide, 348. Drunkard has 
no right to assault the keeper of the shop where he became drunk, 259. 
DUTY.—Conflicting duties are not exacted 76, 106-7. Conscription for 
light duty, held constitutional, 186. Presumption of the performance 
of duty, 4382. 
DWELLING defended by killing assailant, 21-2. Impressment of, for 
army hospital, prevented by injunction, 186. 
“EACH” construed, 279. 
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EJECTMENT.—Grant of the premises by the State in 1789, and again in 
1818, in this case, 565. Recovery for half the premises, and newly 
discovered evidence showing that it should have been for a third only, 
492. 

EMANCIPATION.—Bond given by master for slave’s appearance, 
avoided by emancipation, 546. Slaves to be paid for by purchaser 
notwithstanding subsequent emancipation, 232, 363-9, 386. Will void 
for attempting manumission, not aided, 459, 

EMPLOYE.—Action by widow of, against W. & A, Railroad for negli- 
gence of other employés, legalized, 422. Caution as to receiving the 
declarations of employés of railroad companies and other corpora- 
tions, 330. 

ENTRY.—Right of by vendor, in default of prompt payment, reserved 
and exercised, 494, 

EQUITY.—Accounting by trustee compelled, 488 ; by foreign administra- 

tor, not compelled, 511. 

Affidavits read in support of bill and answer, 60-1, 129, 131-5, 192-4-7, 
286-8, 495. 

Attachment for contempt, ordered in vacation, 162. 

Cancellation of deed demanded, 53, 227, 282, 443. 

Certainty of estate, requisite to injunction, etc.,46. Certainty in plead- 
ing, degree of requisite, 557. 

Chambers—attachment for contempt, ordered at, 162. Receiver ap- 
pointed at, 7d. Order for restoration to possession refused at, 306.. 

County in which causes are to be brought, 53, 528. 

Demurrer—effect of judgment on, 47, 502. Sustained, and bill dis- 
missed for want of jurisdiction, 53. Dismissal on demurrer refused 
in this case, 576. 

Discovery by trustee compelled, 438. 

Discretion as to injunction. 53, 125, 282. 

Dismissing bill without a hearing, is not consequent upon swearing off 
the equity, 53. Possession acquired under bill, retained after bill 
dismissed, and order to restore possession refused, 306. 

Distribution by consent, upheld in equity, 152. 

Entry not enjoined where the right reserved, 494. 

Executor’s exemption from suit for twelve months holds in Equity, 395. 

Fraud—rescission and cancellation for, demanded,53. See 339, 443. 

Ignorance of fact, held no ground for rescission, 227. 

Impressment of houses, enjoined, 186. 

Injunction cases, 42, 53, 125, 186, 227, 282, 370, 494. 

Jurisdiction—demurrer to, sustained, 53. 

Ne exeat prayed for and refused, 42. 

Parties to embrace all persons interested, 438; but bill not dismissed 
on general demurrer because some omitted, 576. 

Pleadings to be issuably certain, 557. 

Receiver appointed and delivery to him coerced in vacation, 162. 

Remedy at law, held not such as to oust Equity in this case, 438. 
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Equity —Rescission of contract, 53, 227, 282. 
Sale enjoined pending bill for rescission, 53. 
Swearing off the equity—effect on injunction bills, 53, 135, 282. 
Tax collection enjoined and injunction dissolved, 370. 
Tender to be pleaded substantially as at law, 555. 
Timber protected, 53. 
Title—certainty of, requisite to injunction, etc., 46. 
Trustee required to discover and account, 438. 
Venue of Equity causes, 53, 523. 
Waste enjoined, 53. 
ESCHEAT.—Act of 1801 (Prin. Dig., 249) reterred to, 569-70. Presump. 
tion of escheat prior to that Act, 569. 
ESTATE.—Absolute or not, 42. 
Certainty of, requisite to injunction, etc., 46. 
Chattels—may commence tn futuro, 158. 
Conditional, 6, 125. 
Contingent upon being alive at, when, etc., 6. 
Distribution assigning to one distribute the property for her life, and 
‘to the others afterwards, 152. 
Executory bequest—instance of, 6. 
Life estate—not created by this deed, 42. 
Marital rights restrained, 42, 298, 580. 
Name given to estate in the contract, or in pleadings, will not control 
its nature, 157. 
Pur auter vie—a case of lease and hire, 125. 
Power of disposition, 46. 
Remainder not created in these cases, 42, 152. 
Reservation to grantor—effect of, 46, 369, 494, 
Reversion conveyed by this deed, 42 ; may exist in parol, 158. 
Separate estate in wife, 42, 298, 580. 
ESTOPPEL.—Acquiescence in irregularity, suggested as amounting to, 
325 
EVIDENCE.—Accomplice’s evidence, corroborated, is sufficient, 502, 
Admissibility decided, 5, 167, 208, 223, 458, 549. 
Admissions received, 167, 458. 
Animus furandi—evidence to negative, 208. 
Attorney’s employment—evidence of, 328. 
Books produced on notice and read in part—how far evidence, 536. 
Certainty of evidence as to damages by breach of contract, 541. 
Charge not warranted by the evidence, should not be given, 330. 
Circumstantial evidence, to convict, must leave no rational hypothesis 
but that of guilt, 342. 
Code, § 3678: Evidence of accomplice, 506. 
Conclusion—whether certain evidence be fact or conclusion, not de- 
cided, 304. 
Credibility of witness is for the jury, 110, 502. 
Cumulative evidence defined, 571. 
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Boidene.—Date of credit no evidence that payment was in Confederate 
money, 359. 

Z Dec'aratiors, received, 167, 208, 458; value of, when partly forgotten, 
or repeated in substance only, 459 ; caution as to the declarations ot 
railroad employés, etc., 330; witness not to be impeached by his 
declarations out of court uatil first properly interrogated, 549. 

Diligence to discover evidence before trial, 110, 570. 

Feelings of testator towards witness, shown, 459. 

Handwriting sufficiently proven in this case, 275. 

) Impeached evidence may be considered, 339. 

camp Intent illustrated by declarations, etc., 171-2, 208, 458. 

Judzment not conclusive on persons not served or notified, 167. 

Larceny—sufficiency of the evidence as to larceny from the house, 
110; as to simple larceny, 210, 263, 342, 502. 

Lewdness subsequent to main fact, 5. 

Manslaughter—sufficiency of the evidence, 84-5. 

Mistake shown by declarations, ete., 208. 





tn Murder proved in this case, 348. 
) Newly discovered evidence, 1, 78, 110, 492, 565. 
New promise not provable by parol, 245. 
New trial, granted on the evidence, 242, 328, 342, 375, 551, and see 
ontrol 210; refused on it, 10, 84-5, 99, 110, 263, 348, 393, 435, 485, 502, 536. 


Non est factun, degree of evidence requisite to admit the denied in- 
strument, and to recover on it, 435. 
Notice—writings produced on, and read in part, how far in evidence, 


536. 

Onus probandi, is upon carrier to excuse loss, 315 ; creditor for goods 
sold to administrator of two estates, recovered without showing for 
which estate the go»ds were furnished, 429; freedom of negro to 

g 10, be proven by the party alleging it, 531; justification for furnishing 
fo bidden liquors to negro must be shown by the accused, J0. 

Parol evidence, 167, 240, 297, 315, 355, 458. 

Possessory warrant—certain evidence admitted on, 223. 

Presumption of death, escheat, etc, rebutted, 269-70. 

Probable effect of evidence is that which it ought to produce, 83. 

Receipt of carrier supplemented by parol, 315. 

6. Riot proved, 10. 

Seduction not disproved by subsequent lewdness, 5. 

Separate estate in wife proved by parol, 298. 

esis Sheriff's bo:d may be recovered on with certain evidence, 176: 

Sufficiency not a question in the Supreme Court unless passed upon 
below, 330, 339, 425. 

de- Suit and proceedings thereon proved by parol, to affect subsequent 
purchaser with notice, 297. 

Time of offence—latitude of evidence 1s to 117, 202. 

Trust for manumission, etc., proved by parol, 458. 
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Evidenc’.—vVerdict or judyment contrary to evidence in these cases, 249 
828, 342, 375, 551, and see 210; not so in these, 10, 84-5, 99, 110, 993 
848, 393, 435, 485, 502, 536. 
Will tainted with illegal trust by parol, 458. 
Writing produced on notice, and read in part, how far in evidence 
536. Whether a writing can be enlarged or varied by parol, 815, 355, 
EXCHANGE of meal for whisky without the guilt of distilling, 405, 
EXCUSE.—<Absence of owner of safe with the key, urged by sheriff gs 
excuse for keeping money on hand, 403. 
Attorney's excuse for absence, held sufficient, 388. 
Bail prevented by act of law from producing their principal, are ey. 
cused, 25, 207, 546. 
Marriage, second, in North Carolina, excuse for, 407. 
Onus of proving excuse for loss, is upon carrier, 315. 

EXECUTED Contract.—Instance of, 235. 

EXECUTOR has no right to the custody of testator’s children, 253. He 
is exempt from suit for twelve months, and within that time the ex. 
ecutor of a deceased guardian will not be compelled by the Ordinary 
to surrender the ward’s property, 895. 1 

EXECUTORY Begquest.—Instance of, 6. 

EXEMPTION from Military Service, (Confederate.) 

Age of exemption from the army, 109, 181 
Bail—principal not exempt, 25, 206. 
Certificates of, vacated, 22. 


Contract—certain contracts held not to exempt, 25, 28. 67, 85-6-, 206, 
Custody of claimant pending bill of exceptions on habeas corpus, 
101-5. 


Details from the armv for agriculture, liable as militia, 28, 150, 205. 
Disability—exemption for, 22, 66, 136. 
Infirm conscipts not exempt if able for light duty, 136. 
Local companies—members not exempt, 85. 
Medical board requisite to grant for disability, 44. 
Militia—exemption from, 25, 28,°72, 101, 105, 205. 
Officers, civil—whether exempt, 39, 72-5-6, 200. 
Overseers exempt from the army are liable as militia, 28, 150, 205. 
Physicians—exemption of, 99. 
Power to grant limited, 40. 
Regular soldier exempt from militia, 105. 
Revocation of exemptions, 22, 47, 85. 

EXPENSES due factor to be paid or tendered before dispossessing him, 
382, 

EXPERTS not allowed to delegate their power to non-experts, 151. 


EXPRESS Company allowed to supplement its receipt by parol evidence, 
815. Special contract and negligence by, considered, Jd. 
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FACT.—Ignrance of, is no cause for rescission, 227. Judgment on, is 
analagous to verdict, 99. 

FACTOR.—Case of failure to insure after instructions to d» so, 213. Ad- 
yances and expenses of, to be paid or tendered before bringing pos- 
sessory warrant against him, 382. Purchaser from protected, though 
sale contrary to private instructions, 385. Sale or deposit u question 
raised in th’s case, 427-8. 

FAILURE of Consideration.—Emancipation held no failure, 232, 363-9, 
386. | oss of service of hired negroes urged, but without success, 498, 
508. Notice of to bearer of negotiible paper, must be averred, 498. 

FEELING of testator towards witness proved to weaken credit of the 
latter, 459. 

FEME Covert.—Separate estate in, created, 42, 298, 580. 

FINE.—Code, § 242, 5: Fine for contempt, 166~7. 

FIRE.—Bearing of loss by, in this case, depended on whether a certain 
transaction was a sale or only a deposit for sale, 425. Case of loss by, 
after instructions to insure, 213. Consignor, in this case, agreed to at- 
tend the freight and guard it against fire, 315. 

FOREIGN administrator not held to account here, 511. 

FOREIGN Law.—Bigamy not committed in North Carolina in this case, 
407. Comity, 7, 519-20. Common Law presumed to prevail in 
North Carolina, 408. Mortgages in Arkansas are security only, 355. 

FORM of mortgage, at common law, 869; is now, by statute, immaterial, 
281. 

FORMAL defects in indictment, not cause for arrest of judgment, 108. 
Co le, §§ 4517, 4526: Time and mode of urging, Ib. 

FORMER judgme: t conclu les matters of def. nce, 47, 355; and matter of 
complainants bill also, 499. 


FRAUD.—Cancellation of deed claimed for, 53, 448. 

Constitution—fraud on, not allowed to change jurisdiction, 523. 
Discovery of fraud—time after for demanding rescission, 339. 
Fraudulent conveyance by father of ward to the guardian, 552. 
Jurisdiction held not to be affected by fraudulent combination, 530. 
Misrepresentation, when fraudulent, 339. 

Possession of bailee said to have become fraudulent, 225. 

Purchaser without notice not affected by fraud in his vendor’s title, 
Rescission for fraud, 53, 339. 

Statute of Frauds, 152. 

“FROM AND AFTER,” construed, 183. 

GAMBLING tried and punished under law in force when the offence was 
committed, 203. 

GARNISH MENT.—Affidavit made before Justice of the Inferior Court 
after repeal of § 2, § 287, of the Code, held invalid, 442. Distress 
warrant, where no counter affidavit filed, held not to be the basis of 
garnishment in the Inferior Court, 178. Judgment on, set aside upon 
motiun as void, 1d.—See 442. 
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GEORGIA Reports Cited —(For naines of the cases, sce Cases Cited.) 
1 Kelly 176 p = 281|10 Ga. 54'-38 p 582.22 Ga. 348 p ayy 
5: 242 


195 424) 11 53 204 23 4 
281 177) 112 235 | 436 494 
2 81 251) 12 197 805 | 24 38 108 
252 251| 13 198 367 | 379 99 
301 156! 396 204 25 515 108 
3 18 458| 513 118/26 485 939 
22 457/14 5 80) 974 | 582 51 
322 114! 596 § ni 633 348 
380 251 657 258 637-8 345 
446 454 683 159 27 45 502 
4 Ga. 101 558 15 303 224 187 123 
5 85 114! 349 424 372 
376 367 365 252 28 29 502, 558 
6 539 474| 414 258 | 46 328 
7 199 ) une! 445 159) 543 3a. 
200 £ of116 20 156-8 29 525 533 
: 364 237] 33 114| 504 334 
19 ) etal 141 296-7 710 309 
205 564 172 97/30 55 502 
61 156 467 533 | 420 237 
143 172) 17 364 381 | 561 542 
444 65| 632 177/31 424 34 
9 4 114! 18 58 9 34 25 207 
58 103! 176 257 | 27 § 140, 150 
130 172, 256 230 407 | ( 206, 549 
2233 432 262 252 65 290 
247 172 341 539-40 91 583 
417 176 554 515-16-20 222 383 
10 71 251 609 540 232 369, 387 
132 557) 19 417 542 | 386 369 
471 156) 20 804 509 
Bil 114 21 454 531 


Nov:miver Terin, 1852, Jeffers vs. Fair, 28, 76; January Term, 1863, Mon- 
crief v:. Hurtel, 110; Murch Term, 1854, Andrews vs. Strong, 201; 
Diley va. Hurris, 40, 72, 88. 

GIFT of lini—leclaratio 1s of donor admitted, 167. 

GRAIN defiael, 457; and millet or sugar cane see held to be grain, and 
its distillation prohibited by Act of 1862, 455. 

GRADING Streets. Damages resulting therefrom to adjacent land 
owner denied, 326. 

GRAND Jury presumed to be legally constituted, 270. 

GRANT.—Younzer grant sought to be upheld by presumption of escheat, 
56. 

GUARDIAN.—Appointment without jurisiction is void, 253. 

Cole, § 1757: Verue of appointment, 257; § 1790 to 17)2: Setlement 
with before the Ordinary, 398. 

Executor has not the powers of a guardian, 233. The executor of a 
deceased guardian will not, within twelve months after his qualif- 
cation, be compelled by the Ordinary to surrender the ward’s prop- 
erty, 395. 

Expenditures for maintenance and education of ward, 552. 

Frandulent conveyance to guardian by the ward’s father. Jd. 
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HABEAS CORPUS.—Certiorari on, how brought, 91, 583. 

Civil case—habeas corpus to assert exemption, is, 104. 

Code, § 3914: Time of Return, 96. 

§ 38921: Mujority of the Justices to preside at the hearing, 94. 
§ 3925: Discre‘ion as to custody of child, 258. 
Courts of, considered, 91. ‘ 
Custody of soldier after judgment and pending bill of exceptions, 
101, 105. 
Infant dischtrg ‘d from the army by, 109. Discretion as to the custody 
of infant, 253. 

Judgment on facts, is analagous to verdict, 99. 

Justices of the Infe ior Court—trial by in vacation, 9', 583. 

Reserve over age discharged from the army by, 181. 

Supersedeas—bill of excep ions held not to operate as, 101, 105. 
HALFBLOOD, held legitimate and c.pable of inheriting in this case, 408. 
HAND WRITING sufficiently established in this case, 275. 
HEIRS.—Devisee is not conclu led by copy dee? established after notice 

to the heirs only, 167. Distribution among by consent upheld in 

equity, 152. Newly discovere | evidence as to number, held cause for 

new trial, 493-4. Personalty does not vest in, 157. 

HIRE denied to specific legatee in this case, other provision be‘ng made 
for his support, etc, #99. 

HIRIN 3.—Buraiag of nezro by mob, held no defence, prior to the Code, 
against a not: for the hire, 503, and see 498. Cole, § 2067: Abutement 
of hire for death of slave, 509. Cruelty to hired slaves alleged and 
denied, and injunction aguinst the hirer refused. 125. Possessory war- 
rivnt by hirer ag tinst owner, in this case, Id. 

HOMICIDE.—Code, §§ 4557-8: Venue of prosecutions, 81-2. 

Justifiable homicide, 21-2, 84-5. 

Manslaughter proved, 78. 

Marder prov d, 348. Indictment for murder and conviction of man- 

slaughter, 78. 
_ Rioter slain, 21-2. 

HOPE, as well as fear, destroys confessions, 262. 

HORSE.— Entertaining juror’s ho se, during the tria!, by counsel of suc- 
cessful party, kills the verdict, 379. Evidence of stealing a horse not 
sufficient in this case, 342; but so in this, 263. Penalty for horse- 
stealing changed, 270. 

HOSPITALS of he Confederate Army.—Certa‘nty of surgeon's report as 
t+ class of duty in, 151. Conscription for duty in, held constitutional, 
186. Impressment of houses for, not authorized, and therefore en- 
j ined, 186. 

HOUSE.—Homicide to protect, 21-2. Im~ressment of, for army hospital, 
enjoined, 186. Tippling house, whether a man’s castle, 259. 

HUSBAND.—Conveyances between husband and wife, construed, 42, 

580-1. 
Marital sights restrained by deed, 42, 580; by parol, 298. 
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Husband.—Marriage, second, in North Carolina, held valid, 407. 
Purchaser fron, with notice of wife’s equitable title, not protected, 299 
Trustee of wife as to her separate estate, if she has no other trustee, /p, 

IGNORANCE.—Code, § 2592: Rescission of contracts, 231. Neglect to 
learn contents of indictment and consequent ignorance thereof, held 
inexcusable, 110. New tria! refused where the evidence was known, 
but its m :teriality unknown, Ib: Rescission not decreed for ignorance 
of fact, 227. 

ILLEGALIT Y.—Affidavit must be made by the defendent against whom 

the fi. fa. is proceeding ; a co-defendant cannot make it in his own 
n me, nor can it be amended by adding, after his name, the word 
agent, 268. Code, § 2185: Afidavit by agent, 270; § 3430: Afidarit 
amenduble, Ib.; § 8591: Affidavit allowed, 269 ; § 85)6: Afidurit ly 
Attorney in fact, etc., 270. 

Audita querela said to be superseded by this emedy, 428. 

Motion to dismiss levy, held sufficient in this case, and affidavit m. 
nece sary, 427. 

Remedy by affidavit is cumulative, not exclusive, 428. 

Parol evidence admitted to taint will with secret illegal trust, and the 
will held void pro tanto, 458-9. 

ILLESISIMACY of the children of a second marriage in North Carolina 
denied, 408. 

IMPAIRING alleged contracts f r military exemption, 67, 85. 

IMPARTIAL jurors may, neve.theless, have a prejudic: against the 
crime, 262. 

[APEACHMENT of Witness. Evidence may be cons ‘dered notwithstand- 
the witness is impeached, 339. Foundation for impeaching, not laid 
in this case, 549. New trial to impeach by newly discovered evidence, 
refused, 110. 

IMPOSSIBLE performance not exacted, 25, 207, 546. 

IMPOUNDING money in Court does not require an order, 218. 

IMP ESSMENT for the Confederate Army.—Injunction grunted against 
impressing buildings f r hospitals, 186. Land was not subjected to 
impre-sment by Acts of Congre-s, 199. 

IMPRISONMENT for contempt as a remedial measure, is not limited in 
tine, 162. 

INCOME from general leg icy, denie | to legatee, 399 ; from specific legacy 
usually goes to legitee, but not so in this case, other provision being 
made for his support, etc, Id. 

INDEMNITY to Sheriff by pointing out property, and his right to further 
indemnity, 311. 

INDICTMENT.—Blank in, held so immaterial as not to te cause for ar- 

rest of judgment, 107. 
Coie, § 45:7: Be eptions to form, 108. § 4526: Demurrer ta, Ib. 
Formal defects, time and mode of urging, Ld. 
Grand Jury p esumed to have been legally constituted, 270. 
Ignorance of contents inexcusable, 110. 
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INDEX. 615 


Indictment.—Nol pros after premature swearing of the jury, 323. 

Submission to the jury cannot be till issue joined, 325. 

Time laid in, latitude of evidence as to, 117, 202. 

Venue of, in homicide cages, 81-2. 

INDORSER not entitled to notice, except upon bank paper, 558. 

INDULGENCE.—Attorney said to have no power to contract for giving 

indulgence, 244. Collateral note indulged on in this case, and the same 

held to be no bar to collection of the principal note, 239. Indulgence 
to Sheriff, set up as a defence | y the sureties to his bond, but over- 
ruled, 174, etc. 

INFANT.—Age for service in the Confederate Army was 17 years; con- 
tract to serve before that age, held not binding, and the infant was 
discharged on habeas corpus, 109. 

Custody of, is subj: ct, on Aabeas corpus, to discretion of the Court, 253. 
The father’s executor, as such, has no right to the custody of an in- 
fant, Id. ; 

Guardianshin granted without jurisdiction is void, 7d. Guardian’s 
expenditures for support and education, 552. 

Parent's duty to maintain child, 554-5. 

Residence of infant changed from Alabama to Georgia by certain re- 
moval, 258. 

INFERIOR COURT.—Certiorari from, how brought, 91. 

Code, § 281: Number of Justices requisite to hold the Court, 94. 

§ 285: Powers as a Court of law, 93. 

$ 286: Powers as a County Corporation, Ib. 

$ 287: Powers of the Justices, 93-4, 442; 4 4: Times of sitting as 
a County Corporation, 96. 

§ 447 to 499: Duties of the Justices—their powers over taxation, 
375. , 

$ 3162: Times of sitting as a Court of law proper, 95. 

§$ 3168: Adjournment for non-attendance of Justices, Ib. 

§ 3169: Adjournment in term time, Ib. 

§ 3958: Certiorart from—mode of bringing, 91. 

Habeas Corpus Court, distinguished from, Z0. 

Justices of, distinguished from, 93. 

Taxirg powers, prior to the Code, considered, 370. 

Terms, only those fixed by law—two each year, 95-6. 

INFERIOR Judicatory, what is, 98. Certiorari from, how brought, 91, 583. 

INJUNCTION.—Affidavits read in support of Bill and Answer, 60-1, 
129, 131-5, 192-4-7, 286-8, 495. 

Discretion as to granting, 125; as to dissolving, 53, 272. 

Dismissal of Bill is not consequent on denial of equity, 53. 

Dissolution is discretionary, 53, 282. 

Entry under re-erved right not to be enjoined, 494. 

Hirer—Injunction against refused on the facts, 125. 

Impressment of buildings enjoined, 186. 

Possession of lands and houses protected by, Zd,, 282. Possession ob- 
tained by, and then bill dismissed by complainant, 306. 
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Injunction—Remainderman or Reversioner—protection of, 42. 
Rescision—Injunction pendente lite, 58, 227; 282. 
Swearing off equity—effect, 53, 135, 282. 
Tax collection enjoined and injunction dissolved, 370. 
Timber protected, 53. 
Title—certainty requisite, 42. 
Trespass by seizure of houses prevented, 186. 
Venue of Bills for injunction, 53. 
Waste enjoined, J. 
INJURY presumed in this case, from neglect of Sheriff, 314. None 
caused in this case by failure to advertise adjourned Court, 348, 

INSURANCE not procured by factor after instructions, 213. 

INTENT.—Collected from the whole instrument, 40, 281, 581. 
Construction follows intent, 234, 401 ; even in penal statutes, collecting 

the same from the words, 458. 
“ Declarations received to show intent, 171-2, 208. 
Equity, especially, regards it, 581. 
Warranty construed according to it, 235. 
INTEREST collectable from attorneys and Sheriffs, 177. General legacy 
does not carry interest, 399. 

IRREGULARITY may be waived by failure to object, 122, 325. Pre. 
sumption against the occurrence of irregularities in the Superior 
Court, 270. 

ISSUE on Indictment.—Arraignment and plea requisite to, 323 ; and until 
then, jeopardy does not begin, J6.; and nol ros may be entered 
though jury sworn, 75. Code, § 4525: Plea of not guilty constitutes 
the issue, 324. 

JEOPARDY begins when issue formed and one of the jurors sworn, 325. 
JOINT defendant made a witness for defence by release, deposit of money 
in Court, etc., 213. Affidavit of illegality not to be made by, 268. 
JUDGE.—Code § 243 § 4: Powers at Chambes, 165; § 5: General grant 

of power to, 166. 
Construes contracts, 234. 
Decision of, on facts, is analagous to verdict, 99. 
Discretion lodged with by general words, 18-19. 
Special Terms of Superior Court appointed by, 271. 

JUDGMENT —Arrest of, 81, 107, 324. 

Award set aside by, is not afterwards available, 393. 

Certiorari—what judgment subject to, 97. 

Conclusive, when and when not, 47, 167, 256, 355, 393, 499. 

Demurrer—effect of judgment on, 47, 499. 

Devisee is not concluded by judgment rendered on notice to the heirs 
only, 167. 

Facts—Judgment on analogized to verdict, 99. 

Jurisdiction requisite to a binding judgment, 172, 178, 256. 

Lost deed—Judgment establishing is not conclusive on those not 

served or notified, 167. 
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INDEX. 617 


Judgment.—Modified in Supreme Court by consent, 118. 

Motion—Judgment set aside on, as void, 178. 

Res adjudicata by, 47, 355, 398, 499. 

Service requisite to jurisdiction over the person, so as to make a 
binding judgment, 172. 

Supersedeas of by bill of exceptions, considered, 101-3, 105. 

Void if rendered without jurisdiction, 178, 256. 

JUDICATORY, Inferior—what is, 98. Certiorari from, how brought, 91, 

583. ; 

JURAT, good without attestation, where affidavit purported to be sworn 

to in open Court, 435. 

JURISDICTION.—Administration of insolvent party, taken out to in- 
fluence jurisdiction, not allowed to have that effedt, 523. 

Administrator, foreign—jurisdiction over declined, 511. 

Cancellation of deed—venue of bill for, 53. 

Code, § 684: Venue of actions against railroads, 545; § 898: Venue of 
actions against W. & A. Railroad, Ib.; § 3317: Venue of actions 
against railroads, Ib.; $$ 4557-8: Venue of prosecutions for homi- 
cide, 81-2. 

Confederate States Court succeeded to that of the United States, as to 
pending cases, 355. 

Demurrer to, sustained, 53. 

Distress warrant, how brought within the jurisdiction of the Superior 
or Inferior Court, 178. 

Equity jurisdiction not ousted by remedy at law in this case, 438. 
Venue of Equity cases, 53, 523. 

Exclusiveness of the jurisdiction of each State, 519. 

Fraudulent combination said not to influence venue, 5380. 

Garnishment without jurisdiction is void, 178. 

Guardianship to be granted in the county of ward’s residence, 253 ; 
and granted elsewhere is void, Id. 

Homicide, where to be prosecuted, 81. 

Inquiry into jurisdiction always allowed, 256, 365. 

Judgment without jurisdiction is not conclusive, 172; it is void, 178, 
256. 

Nominal party’s residence not allowed to govern venue, 523. 

Ordinary’s Equitable jurisdiction referred to, 395. 

Railroads, where to be sued, 545. 

Service requisite to jurisdiction over the person, 172. 

Titles to land, where to be litigated, 58, see 509. 
Trespass quare clausum fregit, where to be brought, 509. 
Western & Atlantic Railroad, where to be sued, 543. 
JURY.—Credit of witness estimated by, 110, 502. 
Discretion of, by Ordinance of 1865, in adjusting war contracts, 485. 
Dispersion of, by leave of the Court, after returning verdict to the 
Clerk, 572. 
5 
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Jury.—Entertaining juror’s horse, during the trial, by counsel of gp. 









cessful party, kills the verdict, 379. 

Negligence is a question for the jury, 330. 

Prejudice against crime does not disqualify, 262. 

Submission of indictment to, does not occur till after arraignment anq 
plea, 325. 

Sworn prematurely, and nol pros afterwards entered, Jb. 

Tax to pay, held legal, 370. 


JUSTICES of the Inferior Court. Affidavit made before to obtain gay. 











nishment since repeal of “{ 2, § 287 of the Code, held invalid, 449. 


Certiorari from, how brought, 91, 583. 
Code § 281: Number requisite to hold the Court, 94. 
§ 287 : “Powers of, 93-4-6. 442 3,8 $ 467 to 499: Duties—power 
over taxation, 375. 
Court, itself, distinguished from the Justices, 93. 
Habeas Corpus tried by in vacation, 91, 583. 
Taxing powers of, prior to the Code, 370. 


JUSTIFIABLE Homicide in defence of habitation, 21-2; in detence of 






person, 84-5. 


JUSTIFICATION to be shown by the prisoner, 531. 
LAND.—Abandonment of title presumed, and presumption rebutted, 



















569-70. 
Bond for titles does not pass title, 494. 
Boundary long acquiesced in, 290. 
Distribution by consent upheld in equity, 152. 
Entry, right of reserved and exercised by vendor, 494. 
Escheat presumed prior to Act of 1801, 569. 
Granted twice by the State, in this case, 566. 
Impressmert of enjoined, 199. 
Intent to give land, shown by parol declarations, 171-2. 
Jurisdiction of cases respecting land titles, 53, 510. 
Mistake in boundary and possession—effect, 296-7. 
Statute of Frauds met by performance, 152. 
Titles—what cases respect titles to land, 62, 510. 
Trespass upon, to be sued for in county of defendant's residence, 509. 


LARCENY.—Accomplice testified and conviction was had, 502. 











Declarations of accused as to his mistake, received, 208. 

Evidence, whether sufficient or not, 110, 216, 263, 342, 502. 

Horse stealing proved in this case, 263; but not in this, 342. Death 
penalty for horse stealing took effect, when, 270. 

House, larceny from proved in this case, 110. 

Payment for the property by accused, admitted as tending to negative 
intent to steal it, 208. 

Railroad—case of larceny from, 503. 


LAW—Code § 2: Rights, etc., fixed by existing laws, 387; § 7: Laus preserib 
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INDEX. 619 


Jaw.—Common Law presumed to prevail in North Carolina, 408. 

Decision of the Supreme Court said to be conclusive evidence of the 
law, 499. 

Foreign laws 355, 407, 519-20. (Lex loci.) 

Military law said to be opperative on conscripts, 34. 

Performance prevented by act of law, is excused, 25, 207, 546. 

Retroaction of laws, 204, 370, 386, 422, 483. 

Supremacy of the constitution and laws of the C. $., 72. 

Verdict not contrary to law in this case, 506. 

LEGACY.—Income of general legacy denied to legatee, 399 ; also of spe- 
cific legacy in this case, other provision being made for his support, 
etc., J. General and specific, one of each sort found in this will, 2. 
Slave, incompetent to take, 483. Time of vesting considered, 6. 

LEGATEE.—Declarations of testator may affect, 167, 458. Is not con- 
cluded by judgment against the heir, 167. 

LEGISLATIVE construction followed, 249-50, 455. 

LEGISLATIVE power. Remarks on its delegation, 271. 

LEGITIMACY. Lex loci governs questions of, ordinarily, 407. Issue of 
second marriage, held legitimate in this case, Id. 

LESSOR complained of waste, in this case, after parting with all his in- 
terest in the premises, 135-6. 

LEVY.—Dismissed on motion without affidavit of illegality,"427. Point- 
ing out property, is indemnity to the Sheriff, 311. 

LEWDNESS after the alledged seduction is no evidence to disprove the 
seduction, 5. 

LEX LOCI governs contracts, marriages, etc., 407; but will not be en- 
forced in other States if violative of their policy, 7d., 519. 

LICENSE to retail liquors requisite to druggist who retails such liquors, 
533. 

LIEN, reserved, insisted on as a mortgage, 369.. Attorney’s lien not en- 
forcable by rule against client, 378. Vendor's lien already in exist- 
ence, not abolished by the Code, 386. 

LIMITATION of Actions.—Code, $$ 2875-6: New Promise, 249. Exec- 
utor, etc., exempt, from suit for twelve months, 395. Part pay- 
ment indorsed as a credit, held not to extend the period of limita- 
tions, 245. 

LOST PAPERS.—Bill of exceptions lost, and copy substituted by con- 
sent, 121. Judgment establishing copy is not conclusive on persons 
not served or notified, 167. 

MAINTENANCE, a duty of the parent, 554-5. Guardian’s expenditure 
therefor, 552. ' 

MANDATORY and Permissive—‘“May be tried separately,” is permis- 
sive, 18, 20. ‘Shall be dismissed,” is mandatory, 123. 

MANSLAUGHTER proved in this case, 84-5. 

MANUMISSION, no defence to notes previously given for the purchase 
money of slaves, 282, 363-9, 386. Trust for manumission proved by 
parol; and the will, as to the freedom of the negroes and the portion 
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(Manumission)—intended for them, declared void, but valid as to all else, 
458-9. Will thus tainted, was not aided by subsequent abolition of 
slavery, 459. 

MARITAL Rights, restrained by deed, 42, 580; by parol, 298. 

MARRIAGE, governed, ordinarily, by lex loci, 407. Absence of husband, 
unheard off, over nineteen years, held a good excuse in North Caro. 
lina for second marriage, Id. 

MATERIALITY of newly discovered evidence considered, 78-88, 110, 
492, 569. Ignorance of materiality of known evidence is no ground 
for new trial, 114. 

MAXIMS.—* A man’s house is his castle,” 261. “ Hxpressio unius, exe. 
sio est alterius,” 97. “ Interest retpublice ut finis sit litiwm,” 569. 

MAY and shall compared, 18-20. 

MEASURE of Damages.—Attorney for negligence, 177. Profits, whether 
included, 541-2-3. Railroad company for fraudulently hindering con. 
tractor from constructing road, 586. Sheriff for failure to pay over 
money, 177, 403. 

MILITARY Law.—Conscript said to be subject to, 34. 

MILITARY Service.—See Army, Exemption, Militia. 

Arrest for, without warrant, 34. 

Civil service distinguished from, 39, 75. 

Conflicting claims to, not both valid, 105. 

Defined as “ Whatever service appertains directly to military oper- 
tions,” 145. 

Obligation of, 33. 

Persons engaged in, and who not, 39, 75, 144-5, 150. 

Systems of various Nations, 146-7. 

MILITIA.—Agriculturad details and exempts, held subject to, 28, 150, 205. 

Army soldier held not subject, 105. 

Bond to appear at Court, held not to exempt, 25. 

Calling forth—Provision for in the Constitution of the Confederate 
States, 31. 

Suspension of liability, held not to take place pending Bill of Excep- 
tions on habeas corpus, 101. 

Tax officers of the C. S., held exempt from serving in the field, 72. 

MILL reéntered by vender for non-payment of the purchase money, (the 
right being expressly reserved,) and toll claimed for repairs and dam- 
ages, 494. Mortgage on the mill held not to exist, Id. 

MILLET, held to be grain and within the Act of 1862 regulating distilla- 
tion, 455. 

MINOR.—See Infant. 

MISREPRESENTATION.—Fraud by, 339. 

MISTAKE.—Acquiescence under mistake, 290. 

Blank left in indictment, held not cause for arrest of judgment, 107. 
Boundary, mistake in, 290. 

Declarations and acts of accused admitted to show mistake, 208. 
Ignorance of fact distinguished from mistake, 227. 
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Mistake.—Possession of land undgr mistake, 296. 
MOB burned a negro, but hire did not stop, 507. 
MONEY, Confederate.—Barber’s table of value, 487. 

Contract for payment in, and bill brought for rescission, 64-5, 227, 282. 

Credited on note, held a valid payment, 355. 

Ordinance of 1865 applied to collections by sheriff, 403. The jury 
held to have a wide discretion under the ordinance, and not to be 
restricted to specie value, 485, 556. 

Paid into Court as money on waiver of objections, 215-16. 

Presumption of payment in, not raised by credit being dated in 1863, 
305. 

Sale for, and the property reclaimed by vendor, 64-5, 222, 227, 282, 340. 

Sheriff collected in 1862, and knowing of no one in his county to pay 
over to, kept it till ruled in 1866—rule discharged, 346. Another 
Sheriff collected in 1863, and put in a safe, the owner,of which was 
thereafter absent most of that and the following year—held liable 
only for value at time of collection, 403. 

Tender of its value in specie, not necessarily sufficient, 556. 

MORTGAGE.—Code, § 1956-7: Nature and requisites, 281. 

Form immaterial, 281; what it was at Common Law, 869. 

Requisites considered, 279, 369. 

Reservation of lien, claimed to be a mortgage, 369. Reservation of 
right to reénter into a mill, and take the toll for damages and re- 
pairs, is not a mortgage upon the mill, 494. 

Security only, 279; so, too, in Arkansas, 355. 

MOTION.—Awdita querela almost superseded by motion, 428. 

Certiorari dismissed for failure to give notice, although motion not 
made till after argument on the merits, 120. 

Judgment set aside, on motion, as void, 178. 

Jurisdiction denied by motion, 509, 543. 

Levy may be dismissed, on motion, for illegality, 427. 

Plea stricken, on motion, 498. 

MOTIVE.—Will not made, in this case, under a single motive, 459. 
MURDER proved in this case, 348. Indictment for murder and convic- 

tion of manslaughter in this, 78. 

NAME given to estate in a contract or in the pleadings, does not control 

its nature, 157. 

NE EXEAT denied on the facts, 42. Certainty of title requisite to the 

complainant’s case, Id. 

NEGLIGENCE.—Attorney liable for, 173. 

Carrier cannot stipulate against accountability for his own negligence, 
315. 

Ignorance caused by a party’s own negligence is no excuse, 110. 

' Instance of gross negligence, 315. 

Jury, not the Judge, decide whether there has been negligence or not, 
330. 

Sheriff’s liability for, 178. 
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NEGOTIABLE Paper, presumed to come to bearer dona fide, etc, ang 
notice to him of failure of considefation must be averred in the Plea, 
498. : 

NEWLY Discovered Evidence.—Affidavits, as to diligence, held gym. 
ciently certain, 570. Affidavit need not give the residence of the 
witness, nor state that his attendance is expected, 1. 

Alibi—The evidence to prove an alibi, in this case, held not to pe 
newly discovered, 110. 

Amendment made to motion by adding evidence discovered during 
its pendency, 493, 565. 

Code § 3640: General provisions, 4, 565. 

Conditions stated, that authorize a new trial, 569. 

Continuance because evidence discovered after informai return of yer. 
dict, refused, 572., 

Cumulative evidence defined, 571. 

Diligence to procure the evidence before trial, 110, 570. 

Ejectment, recovery in shown too large by newly discovered evidence, 
492. 

Impeachment of witness being the only object, new trial refused, 110, 

Materiality, held sufficient in these cases, 492, 569; not sufficient in 
these, 78, 110. Test of materiality is whether a different verdict 
would probably be rendered, 83, 569. Ignorangfe of the materiality of 
known evidence is not cause for new trial, 1f4. 

NEW Promise.—Code, § 2875: Writing required, 249; § 2876: Certain 

entries and, acknowledgments sufficient, Ib. Partial payment entered as 
a credit in 1857, held not to raise a new promise, 245. 

NEW Trial.—Charge not full and new trial granted, 406-7 ; though charge 

erroneous, new trial refused in these cases, 263, 348, and see 459. 

Code, § 3643: Time of moving for nei trial, 568. 

Discretion as to, not abused, 375. 

Evidence, held sufficient in these cases, and new trial refused, 10, 843, 
99, 110, 263, 348, 393, 435, 485, 502, 5386; held insufficient in these, 
and new trial granted, 242, 328, 342, 375, 551, and see 210. 

Juror’s horse entertained by counsel of successful party, and new 
trial granted, 379. 

Law not violated by verdict in this case, 506. 

Motion below requisite to draw in question in the Supreme Court the 
sufficiency of the evidence, etc., 330, 839, 425. 

Newly discovered evidence. (Sce that Title.) 

Rule Wisi amended, 493, 565. 

Verdict scaled in Supreme Court without new trial, 459. 

Witness’ impeachment, alone, not cause for new trial, 110. 

NOLLE PROSEQUI.—Code, § 4535: Restriction on entering, 325. Swear: 
ing jury and reading indictment, no bar to if issue not yet formed, 828. 
NON EST FACTUM.—Administrator or executor may file, 435. 

Evidence of genuineness, to a reasonable certainty, requisite to a re- 

covery, Jd, 
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Non est factum.—Filed on the appeal, by way of amendment, Jd. 

Jurat of affidavit sufficient though unattested, where purporting to 
be made in open Court, Id. 

Prima facia evidence requisite to admit the denied instrument to the 
jury, Ld. 

NOTICE.—Agent’s notice affeets his principal, 298. 

Appearance and argument, held no waiver of notice in this case, 122. 

Bearer of negotiable paper, presumed-not to have notice of failure of 
conside ration, and the contrary must be averred, 498. 

Carrier’s notice referred to in Act of 1863, (now expired) is public no- 
tice, 315. 

Certiorari dismissed because the requisite notice not given, 120. 

Drawer or indorser not entitled to notice, except upon Bank paper, 
558. 

Purchaser with notice from husband must yield to wife’s equitable 
title, 298. Parol evidence of suit and proceedings therein, admit- 
ted to show such notice, 297. Purchaser without notice from one 
holding title improperly, or for a special purpose, is protected, 448 ; 
so is bona fide purchaser from a factor, 585. 

QATH to witness, held not legally administered, and therefore action for 
slander by imputing false swearing, dismissed, 433. 

OFFICE Paper.—Note, after judgment on it, said to be an office paper, 
244, 

OFFICERS, civil, how far held exempt from military service in “ Con- 
federate times,” 39, 72-5-6, 200. 

ONUS.—Creditor for goods sold to the administrator of two estates recov- 
ered without showing for which estate they were furnished, 429. 
Common carrier must prove his excuse for loss, 315. Freedom of ne- 
gro, to be proved by the party alleging it, 531. Justification of party 
furnishing forbidden liquors to negro, to be proved by such party, Jd. 

OPINION.—Whether certain evidence be fact-or opinion, not decided, 
304. 

ORDER substantially complied with, as to the quality of goods, held suf- 
ficient, 560. 

ORDERS and Reculations of Confederate Army, said to be obligatory, 34, 
66, 89-90. 

ORDINANCES of Georgia referred to.—Adoption by Georgia of the 
Constitution of the C. §., 366. Settlement of contracts made from 
June — to June 1865, 403-5, 485, 556. Trial of cases pending in 
the U. S. Court at the time of secsssion, 366. 

ORDINARY will not, within twelve months after they qualify, compel 
the executors of a deceased guardian to turn oyer the ward’s property, 
395. Allusion to the equity powers of the Ordinary, Zé. 

OVERSEERS exempt from the army, held liable as militia, 28, 150, 205. 

PARENT’S duty to maintain child, 554-5. 

PAROL.—Dangers of parol evidence, 250. 

Distribution resting in parol, upheld, and the contract enforced, 152. 
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Purol.—Intent to give land proved by parol, 171-2. 















New promise in parol, not available, 245. 

New stipulation, not to be engrafted by parol on written contract, 355, 

Receipt of carrier supplemented by parol, 315. 

Remainder by parol, not attempted in this case, 152. 

Reversion existing in parol, referred to, 158. 

Seperate estate in married woman, created by parol, 298. 

Special contract with carrier proved by parol, 315. 

Statute of Frauds met by performance, 152. 

Suit and proceedings therein proved by parol, to effect subsequent 
purchaser with notice, 297. 

Trust for manumitting and providing for slaves, proved by parol, 458, 

Will tainted by parol with illegal trust, Jd. 


PARTIALITY in a juror, must, to disqualify, be more than a prejudice 






against the crime, 262. 


PARTIES to Action.—Bill in Equity should embrace all as parties who 












have an interest in the matter, 488; but will not, because some are 
omitted, be dismissed on general demurrer, 576. 
Control of the Court over parties, ceases when, 306, 378-9. 
Jurisdiction not controlled by residence of nominal party, 523. 
Sherift’s bond may be sued upon by any person injured, 173. 
Substitution, in affidavit of illegality, of one defendant for another, 
disallowed, 268. 
Witness, though a co-defendant, made competent for the defence by 
deposit of money in Court, etc., 213. 


PARTNERSHIP.—Nature and objects of a partnership in the practice of 






law, stated, 388. Partner made competent as a witness for the oe 
nership, 213. 


PAUPER Tax, under act of 1818, considered, 370. 
PAYMENT.—Application of, by creditor, if debtor silent, 558. 













Court, payment into, as means of making witness competent, 213. 
Confederate money paid in, on waiver of objections, 215-16. Mo- 
ney is impounded by the law without any order of Court, 218. 

Currency, Confederate, used as medium of payment, 223, 227, 340, 
355 ; promised in payment, 64-5, 282. Collected by Sheriff, 346, 403. 

Intent to steal shown less probable by subsequent payment for the 
property, 208. 

Limitation period not affected by partial payment, 245. 

Prompt payment stipulated for 64-5, 494, see 282. 

Voluntary payment by Attorney to his client, and then recovery by 
the former on the Sheriff’s bond, 173. 


PEACE had been restored in October, 1865, 309. 
PENAL Laws.—See Criminal Law. 
PENALTY not to be increased after offence committed, 204. Discretion 







in graduating, not abused in this case, 5. Former not superseded by 
later until the later statute takes effect, 270. Publication of statutes 
increasing penalty, I. 
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PERFORMANCE, prevented by act of law, is excused, 25, 207, 546. 
Statute of Frauds met by, 152. Time of, essential in this case, 64-5, 
and see 282. Time of not fixed beyond a year, in this case, 152. 

PERMISSIVE and mandatory.—“ May be tried separately,” is permissive, 
18-20. “Shall be dismissed,” is mandatory, 123. 

PHYSICIANS.—Board of for conscription, 22, 66, 136. Exemption of 
from Confederate army, 99. Whisky unlawfully sold to, by druggist, 
533. 

PLEA, stricken on motion, 498. Non est factum filed by executor, on the 
appeal, by way of amendment, 435. Notice to bearer of negotiable 
note must be aver'ed in the plea, 498. Tender, how pleaded, 557. 

PLEADINGS, (see Amendment, Plea.)—Certainty in equity pleadings 
requisite, 557. Name given to an estate in the pleadings does not con- 
trol its nature, 157. 

POOR Tax by Act of 1818, considered, 370. 

POSSESSION of bailee is that of bailor, 225; and becomes wrongful 

when, Jd. 
Bill dismissed, and possession acquired under it retained, 306. 
Boundary long observed becomes fixed, 290. ' 
Injunction granted to protect possession of land, 186, 282. 
Mistake, possession of land under, 296. 
Order for restitution after dismissal of bill, refused, 306. 
Reétntry of vendor under special contract, allowed, 494. 
POSSESSORY Warrant.—Affidavit sufficient in this case, 393-5. Affida- 
vit made in one county and warrant issued in another, 222-4; made 
before one Judge, and warrant issued by another, Jd. 
Bailor sued out warrant against bailee in these cases, 222, 382. 
Evidence being in conflict, judgment affirmed, 393. Receipt, etc., ad- 
mitted, 223. 
Factor not subject to, before tender of his advances, etc., 382. 
Hirer sued out warrant against owner, in this case, 125-7. 
POWER.—Abuse of taxing power not presumed, 370. Abuse of Gov- 
ernment powers, guarded against, 38, 140. Conversion and reinvest- 
ment authorized by this deed, 42. Disposition, as to objects, not lim- 
ited by this deed, 46. 
PREJUDICE against crime does not disqualify a juror, 262. 
PRESUMPTION.—Abandonment of right, presumption of rebutted, 
569-70. 
Abuse of the taxing power, not presumed, 370. 
Alibi and the witnesses to prove it, presumed to have been known, 110. 
Bearer presumed to hold bona fide for value, 499. 
Common Law presumed to prevail in North Carolina, 408. 
Date of credit is no ground for presuming that the payment was in 
Confederate money, 355. ; 
Death, presumption of from absence, rebutted, 569-70. 
Duty presumed to have been performed, 432. 
Escheat presumed, prior to Act of 1801, 561. 
6 
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Presumption.—Grand Jury presumed to have been legally constituted, 279, 

Injury presumed, in this case, from neglect of Sheriff, 314. 

Negro presumed a slave, 551. 

Punishment presumed to have been imposed under appropriate 
statute, 203. 

Regularity of proceeding in Superior Court, presumed, 270. 

PRIVATE property for public use, not to be taken, by impressment, jy 
this case, 186. 

PRIVIES affected by declarations, 167, 458. 

PRIVITY, in action on Sheriff's bond, supplied by statute, 176. 

PROCESSIONERS, not authorized to swear witnesses, 433. 

PROFITS, of general legacy, denied to legatee, 399. Of special legacy, 
usually go to legatee, but not so in this case, J. Speculative profits 
as damages, 541-2-3. 

PROMISSORY NOTE.—Bearer presumed to be dona Jide for value, and 

the contrary must be pleaded, 498-9. 
Diligence of creditor, as to note held as collateral, 239. 
Emancipation no defence to note given for slaves, 282, 363-9, 386. 
Limitation period, on note, not extended by partial payment and entry 
of credit, 245. 
Office paper after judgment, 244. 
Transfer of note pending suit thereon—effect, 239. 

PUBLICATION of Statutes, 270. 

PUBLIC Use.—Private property not to be impressed for, in this case, 186, 

PUNCTUATION material in this case, 281. 

PUNISHMENT.—See Penalty. 

PURCHASE MONEY.—Paid in Confederate currency, 223, 227, 340,855; 
promised in that currency, 64-5, 282. Emancipation no defence 
against note for purchase money of slaves, 232, 363-9, 386. Right 
to renter for non-payment, reserved and exercised, 494. Tender of 
on condition of getting titles, not good, 556. 

PURCHASER.—Bona fide, protected, 385, 443, 498 ; but one having no- 
tice, is not protected, 298 ; and notice to his agent is notice to him, Jd. 
Risk passes to, when, 235. Title said to pass to by the bargain, 234. 

QUALITY of goods substantially corresponding with sample, held sufi- 
cient, 560. 

QUARE clausum fregit, to be brought in county of defendant’s residence, 
509. 

RAILROAD.—Act of 1856, Pam. 154: Liability for injury to employees, 423. 
Car left in danger of sparks from passing engines, 315. 

City permitting construction along the streets, held not liable for 
damages to adjacent lots, 326. 

Code §§ 684, 3317: Venue of actions against, 545. 

Consignor’s agreement to attend the freight anc guard it against fire, 
815. 

Damages to contractor fraudlently hindered from constructing road, 

536. 
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Roilroad.—Declarations of employees, caution as to, 330. 
Larceny from, a case of, 503. 
Negligence of, is a question for the jury, 330. 
War and its incidents urged as an excuse for unsafe condition of track, 
331-3: Remarks of the Court thereon, 335-6. 
Western and Atlantic Railroad, suit against by widow of employee, 
422. Venue of actions against, 543. 

RATIFICATION of tax by statute, makes it legal, 370. 

REALTY.—See Land. 

RECEIPT admitted in evidence on trial of possessory warrant, 223. Parol 
evidence admitted to supplement carrier’s receipt and prove a special 
contract, 315. 

RECEIVER appointed at Chambers, and delivery to him coerced by at- 
tachment, 162: 

RECOGNIZANCE of master for appearance of slave, avoided by aboli- 
tion of slavery, 546. Performence of prevented by act of law, is ex- 
cused, [d., 25, 207. 

RE-ENTRY by vendor for non-payment of purchase money, the right 
being reserved by special contract, allowed, 494. 

REGULARITY of proceedings in Superior Court, presumed, 270. 

REGULATIONS and Orders of the Confederate Army, said to be obli- 
gatory, 34, 66, 89-90. 

REINSTATEMENT of case, ordered on motion pe improper dis- 
missal, 388. 

REINVESTMENT authorized by this deed, 42. 

RELEASE to co-defendant, with other things, held sufficient to make 
him a competent witness, 213. 

REMAINDER, not created in these cases, 42, 152. Defined as “ The resi- 
due in an estate in land, depending upon a particular estate, and cre- 
ated together with the same,” 158. Parol remainder in personalty 
not attempted in this case, 152. 

REMEDY.—Attachment for contempt as a remedy, 162. 

Certainty of right, requisite to the extraordinary remedies in Chan- 
cery, 46. 

Equity jurisdiction not ousted by remedy at law, in this case, 438. 

Illegality (affidavit) is cumulative, not exclusive, 428. 

Motion will avail to dismiss an illegal levy, 427. 

Possessory warrant a remedy in this case, 222; but not in this, 382. 

Rule, not a remedy by Attorney against his client for his fee, 377; nor 
for ward against the executors of his guardian, within twelve 
months after their qualification, 395. 

REPAIRS.—Toll of mill claimed by vendor for damages and repairs, 
under special contract, 494. War and its incidents urged by R. R. Co. 
as an excuse for not repairing track, 331-3: Remarks of the Court 
thereon, 335-6. 


REPRESENTATIONS, false, inducing contract, 339. 
RES ADJUDICATA, by former judgment, 47, 355, 393, 499. Award set 
aside is no longer available, 393. 
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RESCISSION.—Code, § 2592: Ignorance of fact, 231. 
Failure to pay currency promptly, as a ground for, 53, 282. 
Fraud, etc., as a ground for, 53, 339. 
Hiring—rescission of contract urged, but negatived by verdict, 506, 
Ignorance of fact held no cause for, 227. 
Time within which offer of to be made, 339. 
Venue of bill for, 53. 
RESERVATION, construed and effect considered, 42. Lien reserved and 
insisted on as a mortgage, 369. Right of reéntry reserved by vendor 
and exercised, 494. 
RESERVES in the Confederate Army exempt at 50 years of age, 181. 
and discharged by habeas corpus, 1b. 
RESIDENCE.—Conscript examined out of his county, 22. 
Infant’s residence changed by certain removal, 258. 
Jurisdiction, dependent on, 53, 257, 509, 523. 
Nominal party's residence not to control jurisdiction, 523. 
Witness’ residence not necessarily to be disclosed, in affidavit touch 
ing newly discovered evidence, 1. 
RETAILING.—Druggist selling liquor by retail must procure retailer's 
license, 533. Retailer may defend himself against one who has be 
come drunk at his house, 259. 
RETROACTION of Laws.—<Action legalized, 422. 
Code, § 2: Rights, etc., fixed by existing laws, 387; § 
for the future, Ib. 
Constitutional abolition of slavery not retroactive, 483. 
Penalty and costs in criminal cases said not to be affected, 204. 
Tax ratified by statute, 370. 
RETURN of Sheriff taken as true, not being traversed, 346. 
REVENUE is necessary to government ; its collection is civil service ; and 
officers engaged in its collection are exempt from military service, 
72-5-6. 
REVERSION conveyed in this case, 42 ; and may exist in parol, 158. 
REVOCATION of military exemptions, 22, 67, 85. 
RIOT.—Code § 4400: Offence defined, 20. Proved in this case, 10. Sev- 
ering on trial is discretionary with the Court, Id. 
RISK of emancipation passed with title to slaves, 235. 
RULE.—Attorney cannot collect his fee by rule against his client, 377. 
Guardian’s executors not subject to be called to a settlement within 
twelve months after their qualification, at ward’s instance, 395. 

New Trial, rule for, amended, 493, 565. 

Return of Sheriff to, taken as true, not being traversed, 346. 

Sheriff subject to, and not protected in this case by stay-law, 309. 

SALE defined, 234. Administrator of two estates charged with goods 

sold to him without showing for which estate the goods were fur- 
nished, 429. 

Factor’s sale passes title, though made contrary to private instructions, 

385. 
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¢ 
Sale Defined.—Meal exchanged for whisky, without the guilt of distilling, 
405. . 
Question raised, but not decided, as to whether a certain transaction 
was a sale, or only a deposit for sale, 425-6. 
Sample substantially matched by the goods sent is enough, 560. 
Title passes by sale, 234. 
SAMPLE.—Substantial conformity to is sufficient, 560. 
SECESSION.—Cases pending then in United States Court were trans- 
ferred to Confederate States Court, 355. 





\ 


SECURITY—(See Collateral Seeurity.}\—Mortgage is only security, 279, 
355. Reservation by vendor, of right to reénter, as security for pur- 
chase money, is not a mortgage, 494. 

, SEDUCTION.—Code, § 4270: Stoppage of prosecution by marriage, 5. Ev- 
idence of subsequent lewdness not admissible, Jd. Punishment not 
excessive in this case, Id. 

SEIZURE of buildings for Confederate hospital enjoined, 186. 

SELF-DEFENCE, by tippling-house keeper, exercised and approved, 
259. Homicide in self-defence considered, 84-5. 

SEPARATE Estate in Wife, created by deed in these cases, 42, 580-1; 
and by parol in this, 298. Trustee not essential to its creation, 
and husband, if there be no other trustee, takes the legal title, 7d. 

SETTLEMENT.—Code, §§ 1790 to 1792: Guardian before the Ordinary, 
398 ; §§ 2556-7: Administrator before the Ordinary, Id. Ante-nuptial 
settlement construed, 576. Post-nuptial settlement construed, 42. 

SERVICE held requisite to jurisdiction over the person, 172. 

SEVERING on trial for riot and like offences, is subject to the discretion 

of the Court, 10. Code, § 4574: General provision, Ib. 

SHALL and may, compared, 18-20. ‘Shall be dismissed,” is mandatory, 

"123. 

SHERIFF.—Bond of may be sued upon by an Attorney or any person 
injured, 173. Bond recovered on by certain evidence, 176; and the 
measure of damage stated, 177. 

Code § 3853: Remedies against, 313-14. 

Confederate money collected by Sheriff in 1862, and held till 1866, he 
knowing of no person in his county authorized to receive it from 
him: rule against him discharged, 346. Another Sheriff collected 
such money in 1863, and put it in a safe, the owner of which was 
thereafter absent with the key, most of that and the following year : 

Held that the Sheriff was liable, in 1866, for no more than the value 
at the time of collection, 403. 

Demand on, not requisite before action, it being his duty to pay over 
collections, 176. 

Indemnity for making a levy, beyond the personal responsibility of the 
party ordering it, if not demanded by the Sheriff, is waived, 311. 

Injury to the plaintiff by Sheriff’s neglect, presumed in this case, 314. 

Return of to rule, if not traversed, is taken as true, 346. 

Rule against for refusing to levy in October, 1865, granted, the prior 

stay-laws having before that time expired, 309. 
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SIMPLE Larceny.—See Larceny. 

SLANDER.—Bestiality imputed, and plea of justification supported jy 
the evidence, 375. Swearing a lie imputed, and action dismisse 
the oath having been administered by processioners of land, officers 
having no legal authority to administer oaths, 433. 

SLAVES.—Authority of owner to furnish slave with spiritous liquor, 
whether it could be delegated, 531. 

Burning of a slave by a mob, held no defence prior to the Code 
against a note given for hire, 506, and see 498. 
Capacity of slave to take property, denied, 483. 


Code, § 1600: Negroes prima fiacte slaves, 532; § 2067: Abatement 


hire by death of slave, 509 ; § 4491: Furnishing spirituous liquors, 53). 
88 4729-30: Bond by owner for appearance of slave, 548. 
Cruelty to slaves alleged in this bill, and denied in the answer, 125, 
Emancipation, no aid to prior will tainted with attempt at manumis. 
sion, 459; no defence to notes previously given for the purchag 
money of slaves, 232, 363-9, 386 ; and no breach of covenant war. 
ranting “slaves for life,” Zd.; but it rendered inoperative a recog. 
nisance given by master for slave’s appearance, 546. 
Presumption of slavery, 531. 
Trust for manumitting and providing for slaves, proved by parol, and 
the will, to that extent, declared void, but upheld as to all else, 459, 
SPECIAL contract by common carrier cannot exempt him from accout- 
ability for his own negligence, 315. Engrafted on carrier's receipt by 
parol evidence, Jd. 
SPECIAL COURT.—Certiorari from Special Courts, 91. Special Tem 

of the Superior Court may be appointed by the Judge, 271. 

SPIRITUOUS Liquors.—Distilling, 405, 455. Furnishing to slaves, 531. 

Retailing by druggist, 533. 

STATUTES.—Actions against W. & A. R. R. legalized, 422. 

Code, § 2: Rights, etc., not affected by modification or repeal, 387; § 4: 
Publication of statutes, 270; § 7: Prescribe for the future, 387. 

Constitutionality not to be questioned unless unavoidable, 309. 

Construed, all the parts together, 40; often by the reason and spirit, 
251; the intention followed, even in penal statutes, 458 ; legislative 
construction adopted in these cases, 249-50, 455. 

Declaratory statutes, 249, 424. 

Directory statute, 348. 

Mandatory or Permissive, 18-20, 123. 

Pari Materia—statutes in, 19, 184, 248-9, 455. 

Penal statutes not to be construed too strictly, but according to the 
intention, 457-8 ; intention collected from the words, 458 ; general 
words in, 457-8. 

Privity supplied by statute, 176. 

Publication of statutes, 270. 

Ratification of actions by, 422; of tax by, 370. 

Repeal considered, 252. 
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siatutes.—Retroaction, 204, 370, 386, 422, 459. 
Supremacy of the Acts of Congress, 72. 

Words, general, in statutes, 98, 199, 457. 

STATUTES of the Confederate States, construed or cited. 

1861, March 16, (Pam. 84): Transfer of causes from United States 
Courts to those of the Confederate States, 367. August 21, (Pam. 34): 
Local defence, 85. 

1962, April 16, (Pam. 29): Conscription, 183-5-6. September 27, 
(Pam. ): Conscription, 183-5-6. 

1863, March 26, (Pam. 102): Impressment, 199.” 

1864, January 5, (Pam. 172): Exemption for substitution, revoked, 67-85. 
February 16, (Pam. 192): Impressment, 200. February 17, (Pam. 
211): Conscription, 22, 28, 136, 181. 

Supremacy of, over State statutes, 72. 

STATUTES, Foreign, construed or cited —Arkansas adopting statute, 

355. North Carolina statutes touching bigamy, 407. 

STATUTES of Georgia, (besides the Code) construed or cited. 

1799, Judiciary Act, § 46, (Cobb’s’ Dig., 575): Action on sheriffs bond, 
176. December 4, (Cobb’s Dig., 944): Bridge tax, 373. 

1801, December 5, (Cobb’s Dig., 358): Tax for costs, jail fees, ete, 373. 
# “ (Prin. Dig., 249): Hscheat, 569-70. 

1811, § 1, (Cobb’s Dig., 900-1): Distress warrant, 181. 

1818, November 24, (Cobb’s Dig., 347): Pauper taz, 373. 

1821, December 19, (Cobb’s Dig., 184): Hztraordinary county tax, 373. 

1826, December 26, (Prin. Dig., 462): Notice of dishonor, 559. 

1838, Penal Code, 14 Div., § 50, (Cobb’s Dig., 841): Severing on trial, 19. 

1839, December 21, (Cobb’s Dig., 286): County for guardian's ap- 
pointment, 257. 

1843, December 27, (Cobb’s Dig., 5): Aducutiona Tax, 373. 

1854, February 20, (Pam. 48): Amendment of pleadings, 437: 

* “ (Pam. Acts, 1855-6. p. 238): Evidence of Nev 
Promise, 248. 

1856, March 5, (Pam. 266): Severing on trial, 19. 

“ &  * (Pam. 154): Liability of railroads for injury to em- 
ployés, 423-4. 

1856, March 6, (Pam. 233): Evidence of New Promise, 248. 

1860, December 20, (Pam. 21-2): Stay Law, 309. 

1862, November, (Pam. _ ): Distilling grain, 455. 

1863, April 11, (Pam. 141): Distilling grain, Ib. 

“April 18, (Pam. 140): Notice by carriers, 315. 
bs “ (Pam. 182): Actions against W. & A. R. R., 422; 544-5. 

1865, March 9, (Pam. 45): Stay Lavw, 309. 

1866, February 5, (Pam. 59): Special Terms of Superior Court, 271. 
“March 17, (Pam. 232): Capital punishment for horse stealing, 270. 
‘ “ (Pam. 22.) Repeal of Code, § 287, as to certain powers 
of Justices of the Inferior Court, 442. 

Crawford & M’s Digest: Adjustment of contracts made in the Revolu- 
tionary war, 492. 
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Statutes of Georgia.—For Ordinances construed, see that Title. 

STAY Law of 1860 and 1865 had expired in October, 1865, the war hay. 
ing previously ended, 309. 

STREETS of City re-graded, etc., and the city held not liable to adjacent 
land-owners for consequential damages, 326. 

SUBROGATION of plaintiff's attorney to his client’s rights against the 
Sheriff, 173. 

SUBSTANTIAL conformity to sample, held sufficient, 560. 

SUIT.—See Action. 

SUPERIOR Court.—Adjourned Term, though not advertised, held legal, 
348. Code, § 242: Powers—Contempts, 165-6-7. Presumption ofzeg. 
ularity in proceedings, 270. Special Terms, held constitution) 
though appointed by the Judge and not by the Legislature, 271. 

SUPERSEDEAS, by bill of exceptions, considered, and judgment op 
habeas corpus, held not superseded, 101, 105. Code, § 4171, cited, 103, 

SUPREME Court.—Code, § 210: Review and reversal of decisions, 502. 

§ 4171: Supersedeas by bill of exceptions, 103. 

Copy bill of exceptions used in by consent, 121. 

Decisions of, are authority, 499; are conclusive evidence of the law, 
501. 

Discretion of, exercised by giving instructions for correcting an erro. 
neous verdict without new trial, 459. 

Judgment below modified by consent, 118. 

Record as sent up adhered to, 272, 348; and deemed complete unless 
diminution regularly suggested, 554. 

Support of verdict by the evidence is not a question here unless de- 
cided below, 330, 339, 425; nor is conflict of the verdict with the 
charge of the Court, 339. ; 

Writ of error dispensed with by consent, 378. 

SUPREME LAW.—Constitution and laws of the Confederate States held 

to be supreme in Georgia, 72. 

SURETIES of Sheriff urged in their defence, in this case, indulgence 
granted to their principal, 174, etc. 

SURPRISE.—Continuance should be moved for, if the evidence surprise 

and can be contradicted by absent witness, 275. 

SURRENDER of Confederate Army, and contract made by parties igno- 

rant thereof, 227. 

SURVEY.—Mistake in, and long acquiescence, 296-7. 
TAX.—Abuse of taxing power not presumed, 370. 

Bridge’ tax by Act of 1799, Zo. 

Code, §§ 468 to 499: County tax, ete., 375. 

County tax—summary of statutes prior to the Code, 370. 

Court-house enclosed out of extraordinary tax, Jo. 

Extraordinary tax by Act of 1821, Zd. 

Injunction to stay collection, granted and dissolved, Jd. 

Jury fund as a part of extraordinary tax, Jd. 

Pauper tax, by Act of 1818, 7d. 
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Tur.—Ratification by statute, held to legalize a tax, Id. 
TECHNICAL Points not favored, 324, 441, 


| TENANT holding over—a case of, 339. 


TENDER.—Certainty in alleging tender, in equity, 555. 
Conditional tender not sufficient, 556. Plea must allege past and 
present readiness to pay, and that the money was produced or its pro- 
duction dispensed with, 557. Specie value of Confederate money, not 
necessarily the proper amount to tender on a debt payable in that 
currency, 556. 
TERMS Construed._See Words. 
TESTAMENTARY Power in donee, unrestricted by this deed, 42. 
TIMBER protected by injunction, 53. Case of trespass by cutting tim- 
ber, 509. 
TIME.—Held to be of the essence of the contract in this case, 64-5, see 
289. 
“From and after,” construed, 183. 
Ignorance of time laid in indictment, held to be inexcusable, 110. 
Latitude of evidence as to time of offence, 117, 202. 
Performance not postponed beyond a year, in this case, 152. 
Rescission applied for in a reasonable time, 339. 
Vesting of estate, time of, under the words at, when, etc., 6. 
TIPPLING House.—Whether, in law, the owner’s castle, 259. The 
keeper may defend himself therein against assault, Id. 
TITLE.—Abandonment presumed, and the presumption rebutted, 569-70. 
Administrator takes title to the personalty, 157. 
Bargain said to pass title, 234. 
Bond for titles does not pass title until purchase money paid, 494. 
Cancellation for fraud, 58, 443; for ignorance of fact, 227; for failure 
to pay promptly depreciating currency, 53, 282. 
Cases respecting titles to land, what are, 62, 510. 
Certainty of title, requisite for extraordinary remedies in Equity, 46. 
Equitable title of the wife preserved against purchaser from the hus- 
band, with notice, 298. 
Factor’s sale passes title, though made contrary to secret orders, 385. 
Fraud in title does not affect bana fide purchaser, 443. 
Grant from the State to different persons for the same land, 566. 
Husband takes legal title if wife have no other trustee, 298: 
Mortgage does not pass title, 279, 855. 
Risk of emancipation passed with the title of the slaves, 235. 
Tender of purchase money on condition of getting titles, not good, 556. 
Venue for trying titles to land, 58, 510. 
TRANSFER of note pending suit thereon—effect, 239. 
TREASURY Notes of the Confederate States.—Barber’s table of value, 
487. ‘ 
Contract for payment in, and bill brought for rescission, 64-5, 227, 282. 
Credited on note, held a valid payment, 355. 
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Treasury Notes.—Ordinance of 1865 applied to collections by sheriff, 493, 
The jury held to have a wide discretion under the ordinance, ang 
not to be restricted to specie value, 485, 556. 

Paid into Court as money on waiver of objections, 215-16. 

Presumption of payment in, not raised by credit being dated in 1993, 
355. 

Sale for, and the property reclaimed by vendor, 64-5, 222, 227, 282, 849, 

Sheriff collected in 1862, and knowing of no one in his coutity to pay 
over to, kept it till ruled in 1866—rule discharged, 346. Another 
Sheriff collected in 1863, and put in a safe, the owner of which was 
thereafter absent most of that and the following year—held liable 
only for value at time of collection, 403. 

Tender of its value in specie, not necessarily sufficient, 556. 

TRESPASS, by impressmerit of houses, enjoined, 186. Trespass quay 
clausum fregit must be brought in the county of defendant's reg. 
dence, as the same is not a case respecting titles to land, 509. 

TRIAL.—Offence tried and punished under the law in force at the time 
of its commission, 203, 270. Severing on trial for riot is subject to 
discretion of the Court, 10. 

TRUST.—Declarations of testator received to establish secret trust for 
manumitting slaves and giving them a legacy, 458. Will, not all 
vitiated by the illegal trust, but so much only as connected with or 
dependent upon it, 439. 

TRUSTEE, made to discover and account in equity, 488. Husband holds 
as trustee for the wife,,when she has no other trustee, 298. Pur. 
chaser from, without notice, is protected, 448; with notice, is not, 298, 
Separate estate in married woman, created without a trustee, Id, 

UNITED STATES District Court, succeeded by that of the Confederate 
States, as to causes pending at the time of secession, 355. 

VACATION.—See Chambers. 

VALUE of Confederate Money.—Barber’s table, 487. Jury not restricted 
to the specie value, 485, 556. Sheriff held liable for value at the time 
of collection only, 403. Tender of specie value not necessarily sufi 
cient, 556. 

VENDOR.—Ignorance of fact by, held no cause for recission, 227. Right 
of reéntry by, for non-payment of purchase money, reserved and ex- 
ercised, 494. 

VENDOR'S LIEN.—Code, § 1988, abolishes future, not past liens, 386. 

VENUE.—Affidavit made in one county and warrant issued in another, 

222-4. 

Cancellation of deed by Equity is had in the county of defendant's 
residence, 53. 

Code, § 684: Suits against railroads, 545; § 898: Suits against W. é 
A. R. R., 544-5; § 1757: Appointment of guardians, 257; § 3317: 
Suits against railroads, 545; $$ 4557-8: Prosecutions for homicide, 
81-2. 

Equity cases are brought in the county of defendant’s residence, 53, 
523. 
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Venve-—Guardian is appointed in the county of ward’s residence, 257. 

Indictments are found in the county where the offence was committed, 
78, 81-2. 

Nominal party’s residence, not allowed,to control, 523. 

Railroads, where sued, 545. 

Titles to land are tried in the county where the land lies, 58. 

Trespass quare clausum fregit is brought in the county of defendant’s 
residence, 509. 

Western & Atlantic Railroad, where sued, 543. 

VERDICT.—Code, § 3486: Publication of verdict, 575. 
Continuance after informal return of verdict, disallowed, 572. 
Erroneous verdict, resulting from misdirection of the Court, corrected 

without a new trial, 459. 

Evidence supports in these cases, 10, 84-5. 110, 268, 348, 435, 485, 502, 
536; but not in these, 242, 328, 342, 375, 551, and see 210. Suffi- 
ciency of the evidence not examinable in the Supreme Court unless 
passed upon below, 380, 339, 425. 

Judgment on facts is analagous to verdict, 99. 

Law not in conflict with this verdict, 506. 

Publication of verdict, what is, 575. 

yOID.—Affidavit, if void, is not amendable, 268. 

Garnishment founded on void proceeding, is void, 178. 

Guardianship granted without jurisdiction, is void, 253. 

Judgment rendered without jurisdiction, is void, 178, 256. 

Uncertainty, held to render void certain reports of ‘“ Conscript 
Board,” 136. 

Will declared void so far as tainted with a manumission project, but 
valid as to all independent matter, 459; and no aid to such a will 
was afforded by subsequent abolition of slavery, Jd. 

WAIVER, of irregularities, by acquiescence, &c., 122, 325. Notice of 
certiorari not waived by appearing and arguing the cause on its 
merits, 122. 

WAR.—Absence of counsel, justified by war and its exigencies, 388. 
Railroad Company urged the war and its incidents as an excuse for 
unsafe condition of track, 331-3: Remarks of the Court thereon, 
335-6. Termination of the war was prior to October 12, 1865, and 
consequently the stay law had then expired, 309. 

WAREHOUSEMAN.—Insurance by, omitted, (after instructions) and 
loss by fire, 218. Sale by, contrary to private instructions, 382. Pos- 
sessory warrant against, before tender of advances and expenses, 
disallowed, 382. 

WARRANT.—(Distress warrant, 178 ; Possessory warrant, 222, 382, 393.) 
Arrest of conscript without warrant, said to be constitutional, 34. 
Affidavit made in one county and before one judge—warrant issued 
in another county by another judge, 223-4. 

WARRANTY.—Breach not the result of emancipation, 232, 368-9, 386. 
Construed according to intention, 285: and the words, how taken, 0. 
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Warranty.—“ Slaves for life,” construed, 282, 386. 

WASTE, by foreign administrator, not to be accounted for here, 511. Jp. 
junction granted to stay waste pending bill for rescission, 58. Lessor 
who had parted with all his interest, complained of waste in this cage, 
135-6. 

WESTERN & Atlantic Railroad.—Action against by widow of employ; 
declared maintainable, 422. Act of April 18, 1863: Pending action 
Sor injuries legalized, 422; and suits to be regulated by laws existing at 
the adoption of the Code, 544-5. Code, § 889: Obligations of the State 
and of the public, 424; § 890: Public road laws and penal laws, I},; 
§ 898: Venue of suits against, 544-5. 

‘*WHEN ” construed in a will, 6. 

WIDOW.—Action by widow of employé, against W. & A. R. R,, held 
maintainable, 422. Compensation for services to husband’s estate not 
to be made to widow, under the name of year’s support, 418; noris 
a year’s support to be assigned to her in addition to one already en. 
joyed without assignment, Jd. 

WIFE.—Husband is her trustee if she have no other, and purchaser from 
him with notice of her equitable title is not poerired, 298. Separate 
estate in wife, created, 42, 298, 580. 

WILL.—Construed, 6, 399, 459. 

Declarations of testator, before and after execution, received to show 
a secret trust for manumitting slaves and giving them a legacy, 458 

Intention governs the construction of wills, 401. 

Motive or purpose of testator, in this case, was mixed—partly legal 
and partly illegal, 459. 

Scheme of the will, in this case, not so entire as to make the illegality 
of a part destroy the whole will, Id. 

Void dispositions, as contravening manumission policy, not aided by 
subsequent abolition of slavery, Jd. 

Witness for caveators, testifying in the Probate Court to communica- 
tions made to him by the testator, shown by rebutting evidence not 
to have had the friendship or confidence of the latter, 459. 

WITNESS.—Accomplice is competent, 502. 

Affidavit presenting newly discovered evidence as a ground for new 
trial, need not disclose the residence of the witness nor affirm the 
expectation of procuring his attendance, 1. 

Code, § 3678: Accomplice, 506; § 3779: Honorary obligation, 218; 
§ 3785: Deposit of money, etc., to restore competency, 217. 

Continuance should be asked for, if wiyness absent, 275. 

Credit is for the jury, 110, 502. 

Feelings of testator towards witness for caveators, admitted to affect 
his credit, 459. 

Honorary obligation no incompetency, 218. 

Impeachment by proof of declarations out of Court, not allowed till 
after interrogating the witness concerning them, 549. New trial not 
granted solely to impeach, 110. Evidence of impeached witness 

may be considered, 339. 
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Partner made competent for the partnership, by release, bond of in- 
demnity, and deposit of money in Court, 213. 
Processioners, held to have no power to swear witnesses, 433. 

WORDS.— After, 183 ; And other Courts, 98; Any, 96; Army, 145; At, 6; 
Construction of instrument should be by all its words taken together, 
40, 581; Cumulative evidence, 571; Drug, 535; Hach, 279; From and 
after, 188; General words after enumertion by particular words, 98, 
199, 457; offences created by general words, 457-8; Grain, 457; In- 
tent followed by Equity irrespective of the words, 581; intent of 
Penal Statute collected from the words, 458; May and Shall, 18-20; 
Military Service, 145; Open Court, 487; Other property, 199; Other 
grain, 455; Physic, 585; Sale, 234; Shall, 18-20, 123; They are slaves 
for life, 236; To be slaves for life, 386; When, 6. 

WRIT of error, dispensed with by consent, 378. 

WRITINGS.—Construed by the Court, 234; and all the parts taken to- 
gether, 40, 281, 581. Parol evidence to enlarge or vary, 315, 355. 
Produced on notice and read in part, they may be read in full by the 
producing party. 536. 

YEAR'S Support, not to be assigned to widow after she has already en- 

joyed one without assignment, 418; nor are her services to the estate 

to be compensated by an allowance under the name of year’s sup- 

port, Ld. 








ERRATA. 


Page 34—15th line from top—For service, read seizure. 


“ 


46—11th line from top—For bond, read bounty. 

46—16th line from top—For restriction, read reservation. 

56—5th line from top—For $10,000, read $1,000.00. 

65—11th line from top—For consider, read answer, and strike oy 

the semicolon. 

67—12th line from top—Strike out of after act. 

72—20th line from top—For undoubted, read undoubtedly. 
168—11th line from bottom—For devises, read devisees. 
224—6th line from bottom—For prepossessory, read possessory, 
260—2d line from bottom—For Tenana, read Zenana. 
261—18th line from top—For din, read diu. 
266—12th line from top—For all cases, read all such cases, 
268—top line—For voluntarily, read voluntary. 
321—17th line from top—For the part of his, read his part of the 
352—16th line from top—For voluntary, read voluntarily. 
459—bottom line—For 3, read 4. 
540—9th line from top—For repay, read reply. 
545—2d line from bottom—For 809, read 898. 
579—6th line from top—For has, read had. 
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